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OPINION

Appellant, Johnnie Punch, appeal sfrom hisfelony convictionfor aggravated robbery.
A jury found appellant guilty and assessed punishment at fifteen years' imprisonment. In
two issues, he contends: (1) that thetrial court abused its discretion in refusing to suppress
theeyewitnessidentification; and (2) that the evidenceisfactually insufficient to support the
verdict. We affirm.



Background

On March 8, 2000, three robbers, two in masks and one dressed in a police uniform,
invaded the home of Trumika Miller and Walter Hall. One of the robbers beat Hall while
the others ransacked the home searching for money. Initially, therobberskept Miller inthe
bathroom, where she sat on the floor holding her child. One of the masked robbers came
into the bathroom several times, spoke to her severa times, and eventually took her child
from her. Shetestified that thisrobber lifted his mask approximately four times, as though
it irritated him. She stated that this allowed her to see the bottom portion of his face.

Detective Tom Keen, a Harris County Sheriff’s Deputy, presented a spread of six
photographs to Miller and gave her the standard instructions regarding photographic
identifications. She stated to the detective that the eyes of the person in photograph number
six frightened her. Keen told her to look at the part of the face that she could identify.
Miller then identified the appellant, whose photograph was in the second position, as the

robber whose face she had seen.
The Photo Lineup

Appellant first contendsthat thetrial court abused itsdiscretionindenyingthemotion
to suppress the eyewitness identification because the sheriff’ s deputy presenting the photo
spread used impermissibly suggestive procedures. A defendant who makes such a
contention has a heavy burden to overcome, because unless it is shown by clear and
convincing evidence that the in-court identification was tainted by improper pretria
procedurethein-court identificationisawaysadmissible. InreG.A.T., 16 SW.3d 818, 827
(Tex. App.—Houston [14th Dist.] 2000, pet. denied) (citing Jackson v. Sate, 628 SW.2d
446, 448 (Tex. Crim. App. 1982)).

Thetest iswhether, considering the totality of the circumstances, “the photographic
identification procedurewas so impermissibly suggestive asto giveriseto avery substantial
likelihood of irreparablemisidentification.” Ibarrav. Sate, 11 SW.3d 189, 196 (Tex. Crim.



App. 1999)(citing Smmonsv. United States, 390 U.S. 377, 384 (1968)). Thereliability of
any subsequent in-court identification is the critical issue. See id. The following five
non-exclusive factors should be “weighed against the corrupting effect of any suggestive
identification procedurein assessing reliability under thetotality of the circumstances’: (1)
the opportunity of thewitnessto view the criminal at thetime of the crime; (2) thewitness's
degree of attention; (3) the accuracy of the withess's prior description of the criminal; (4)
thelevel of certainty demonstrated by the witness at the confrontation, and (5) the length of
time between the crime and the confrontation. Ibarra, 11 SW.3d at 196 (citing Neil v.
Biggers, 409 U.S. 188 (1972)). BecausetheBigger sfactorseach concernissuesof historical
fact, weexaminethefactorsinalight favorabletothetrial court’sruling. Ibarra, 11 S.W.3d
at 196. Thefactors, viewed in thislight, are then weighed de novo against the corrupting
effect of the suggestive pretrial identification procedure. Loserthv. Sate, 963 SW.2d 770,
773-74 (Tex. Crim. App. 1998).

At the suppression hearing, Detective Keen testified that he gave Miller the standard
I nstructionsregarding photographicidentificationsand then presented aphotographiclineup
to her consisting of six photographs. He said that she told him that the eyes of the person
in photograph number six scared her, but he then told her to look at the part of the face that
she could identify. He stated that she had told him previously that she only saw the lower
portion of the subject’ sface. Miller then identified the appellant, whose photograph wasin

the second position, as the robber whose face she had partially seen.

Appellant and the State interpret Detective Keen' s suggestion to Miller in aternate
ways. Appellant maintains that, by his statement, the detective meant to indicate that the
person in photo number six was not the suspect and that Miller should choose another.
Keen, however, suggested in histestimony that he made the comment only to remind her to
look at what she told him she saw, the lower portion of the face. Miller testified that she
remembered the detective telling her to concentrate on remembering what she saw in her
home. And the State indeed argues that the statement did no more than to redirect her from



whether someone’ s eyes were scary to using what she remembered seeing on the morning
of the robbery to determineif one of the robberswas depicted in the photo lineup. Both of
theseinterpretationsarereasonableunder thecircumstances. Givenour deferencetothetrial
court on matters of historical fact and the appellant’s heavy burden to show through clear
and convincing evidencethat theidentificationisunreasonable, wefind that such procedure
was not impermissibly suggestive. Seelnre G.A.T., 16 SW.3d at 827.

Furthermore, even if the procedures were to some degree suggestive, they did not
giveriseto a“very substantial likelihood of irreparable misidentification.” Seelbarra, 11
SW.3d at 196. In making this determination, we viewed the record in light of the five
Biggersfactors. Miller testified in the suppression hearing that she saw the robber lift his
ski mask approximately four times and that two of these came while they were mereinches
apart in the bathroom, with the lights on, and with nothing obstructing her view of him. She
said that she was able to see hisface “from the chin to hiseyes.” Her attention was almost
certainly on therobber as he had invaded her home, spoketo her several times, and took her
young child away from her. Detective Keen testified that Miller indicated that she was
positive in her identification at the time he presented the photo spread, and Miller herself
confirmed this in her testimony. She additionally testified that she was able to identify
appellant’ s photograph asthe robber because she remembered him from the morning of the
robbery, a mere two weeks prior to the photographic lineup. Although Miller’ s testimony
concerning her prior description of the robber suggests that her description may not have
been particularly detailed, she did recall describing his build and clothing to the officers.
In sum, when examined in a light favorable to the trial court’s ruling, the five Biggers
factors weigh heavily in favor of the reliability of Miller’s in-court identification. See
Ibarra, 11 SW.3d at 196.

The photographic identification procedure was not so impermissibly suggestive as
to give rise to a very substantial likelihood of irreparable misidentification. lbarra, 11
S.W.3d at 196. Appellant’sfirst issueis overruled.



Factual Sufficiency

Appellant next contends that the evidence was factually insufficient to support the
verdict. Inreviewingthefactual sufficiency of theevidence, weexamineall of theevidence
without the prism of “in the light most favorable to the prosecution” and set aside the
verdict only if it isso contrary to the overwhelming weight of the evidence asto be clearly
wrong and unjust. Johnsonv. State, 23 SW.3d 1, 7 (Tex. Crim. App. 2000). We consider
al of the evidence in the record and not just the evidence which supports the verdict.
Santellan v. Sate, 939 S.W.2d 155, 164 (Tex. Crim. App. 1997). The court is authorized
to disagree with the jury’ s determination, even if probative evidence exists which supports
the verdict. Clewisv. Sate, 922 SW.2d 126, 133 (Tex. Crim. App. 1996). However, a
factual sufficiency review must be appropriately deferential to avoid substituting the
appellate court’ sjudgment for that of thefact finder or intruding upon thejury’ srole asthe
sole judge of the weight and credibility of testimony. Johnson, 23 SW.3d at 7. Unlessthe
record clearly reveals that a different result is appropriate, we must defer to the jury’s

determination concerning the weight given to contradictory testimony. Id. at 8.

In challenging the sufficiency of the evidence, appellant initially reiteratesthe attack
on the in-court identification by Miller. Because we have already upheld the trial court’s
determination asto the reliability of that identification, we need not revisit the analysisin
its entirety here. Miller specifically stated that she was certain it was the appellant who
robbed her. Appellant contendsthat Miller’ sidentification is not reliable because she saw
the robber from an angle, as she was sitting in the bathroom and he was standing, and
because she did not mention that he had gold teeth, as hismother and wifetestified. Miller,
however, also testified that she saw appellant raise hismask later in the living room, aswell
ashaving seen him do it a close range in the bathroom. Furthermore, there is no evidence
to demonstrate that she ever actually saw histeeth. The fact of her failure to note the gold
teeth is therefore not very compelling.



Additional eyewitness testimony was elicited from Juan Murillo, who admitted to
being the robber dressed in apolice uniform, and who affirmatively identified the appellant
asthe robber who spoke with Miller in the bathroom and took her child from her. Murillo
and Miller also both identified the appellant’s car as the one used in the robbery. The car

was a dark-colored sedan and was apparently used because it resembled a police vehicle.

The State a so called Chad Farrington to the stand, and hetestified that he hasknown
the appellant and Derrick Eldridge, who was also arrested for the robbery, for about twelve
to fifteen years. He stated that one morning appellant, Eldridge, and Murillo came to his
house and that he then observed appellant’ s car in the driveway and Eldridge and appel lant
engaged inan“atercation.” Farrington, however, wasunableto placeaspecific dateonthis

occurrence.

Appellant points out that, although the police checked the house where the robbery
occurred for fingerprints, they were unabl e to establish that any printsin the house bel onged
to him. Two sets of prints were identified, one as belonging to Murillo and the other as
belonging to Eldridge. A third set of prints was found but could not be linked to anyone.
The State points out, however, that the item on which the two robbers’ prints were found,
alegal pad, came from outside the home. No other prints found in the house were linked
to thetwo print-identified robbers. Thus, thefact that no prints connected to appellant were
found in the houseis not very illuminating. Furthermore, the State’ s fingerprinting expert
testified at length regarding thedifficultiesinfinding identifiablefingerprints. Althoughthe
jury certainly could have considered the lack of fingerprint evidence, it is not sufficient to

require reversal in light of the other strong evidence against the appellant.

Appellant presented two alibi witnesses, hismother and hiswife. They both testified
that appellant wasinitially at home and then took hisdaughter to school during thetimethat
the robbery occurred. Although this evidence isto some degree compelling, thejury isthe

sole judge of the weight and credibility to be given the witnesses' testimony. Johnson, 23



SW.3d a 7. The jury was free to believe al, part, or none of the witnesses' testimony.
Elkinsv. Sate, 822 SW.2d 780, 783 (Tex. App.—Houston [14th Dist.] 1992, pet. ref’d).

Considering al of the evidence, we find that the verdict is not so contrary to the
overwhelming weight of the evidence asto be clearly wrong and unjust. See Johnson, 23

SW.3d at 7. Accordingly, we overrule appellant’s second issue.

The judgment of thetrial court is affirmed.

/s JoelL. Draughn
Senior Justice
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