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MEMORANDUM OPINION

This is an attempted appeal from a summary judgment, sgned September 6, 2000. Appellee
moved to sever the remaining dams and, on October 3, 2000, the tria court granted the motion by sgned
order on October 3, 2000. Appellant filed amotion for new tria on October 27, 2000, and filed notice
of appeal on January 3, 2001, together with amation for extensgon of time to file the notice of appeal. On
January 12, 2001, appellee filed a motion to dismiss the appeal, daming that the September 6, 2000,
judgment wasfina and gppedl able and that appd lant’ snotice of apped wastherefore untimely. Appdlant
clamsthat the judgment date wasthe date of the severance order and that itsnotice of gpped was merely
oneday late. Accordingly, to determine whether we may grant appelant’s motion for extension of time



to file the notice of apped, we must fird determine whether the gpped able judgment was the summary
judgment order signed September 6, 2000, or the severance order signed October 3, 2000.

The summary judgment order states that it is granting the third-party defendant, Admira Truck
Services, Ltd.’ smationfor summaryjudgment, and it expresdy ordersthat the third-party plantiff, Krueger
Engineering & Manufacturing Company, Inc. shdl take nothing by its daim againg Admird. At theend
of the order is a Mother Hubbard clause, sating that dl relief not expressly granted herein is expressy
denied.

To befind and apped able, asummaryjudgment order must dispose of dl parties and issuesbefore
the court. Mafrige v. Ross, 866 S.W.2d 590, 591 (Tex. 1993). If the order does not dispose of al
issues and parties, and there is no severance of the pending parties or issues, the judgment is interlocutory
and not appedlable. id. Despitethese generd rules, however, the supreme court hasruled that asummary
judgment must be treeted as final for purposes of apped,, if the order appears to be fina as evidenced by
language pur porting to dispose of dl clams or parties, such asa“Mother Hubbard” clause. Seeid. at
592. Thus, an gpparently interlocutory summary judgment order isfina for purposesof gpped if the order
contains Mother Hubbard language. Bander a Elec. Coop., Inc. v. Gilchrist, 946 SW.2d 336, 337
(Tex. 1997).

Thiscourt hasprevioudy confronted a case withfactssamilar to the one at issue here. InLehmann
v. Har-Con Corp., 988 SW.2d 415 (Tex. App.—Houston [14th Digt.] 1999, pet. granted), summary
judgment was granted on agppelleg’ s counterclaim and third-party clam. Although the judgment did not
dispose of dl parties or clams, the judgment did contain Mother Hubbard language. See id. at 416.
Approximately three weeks after this order wassigned, thetrial court issued a severance order. See id.
Within 30 days of the Sgning of the severance order, the gppellant fileditsnoticeof gppedl. Seeid. This
court dismissed the appeal for lack of jurisdiction because gpplication of the Mafrige rule required a
finding thet the origind summary judgment order wasfind, rendering appellant’ snotice of appeal untimely.
Seeid. at 417.

Appdlant acknowledges that the supreme court’s decison in Lehmann will be determinative of

the issue presented here. Because the supreme court granted petition for review in Lehmann in



November 1999, appdlant asks that we hold our ruling in this case until the supreme court issues its
opinion. We declineto do so. Itisnot our practice to hold decisons for an indeterminate period of time

in anticipation of aruling from the supreme court.

Accordingly, as in Lehmann, this court is constrained by Mafrige to hold that the summary
judgment order in this case, with its Mother Hubbard language, purported to dispose of dl parties and
issues. Therefore, the September 6, 2000, summary judgment order must be treated as finad and
gppedable for purposes of appedl, despite the trid court’s subsequent severance order. Because the
September 6, 2000, order was afind, appealable judgment, appellant’ sOctober 27, 2000, motionfor new
trid was untimely filed. Absent a timdy moation for new tria, appellant’s notice of appea was due on
October 6, 2000. Appelant did not fileits notice of gpped until January 3, 2001. Therefore, this court
iswithout jurisdiction to entertain this appedl.

We grant appellee’ smotionto dismiss and deny gppellant’s motion for extension of time tofileits
notice of appeal. The apped is ordered dismissed.

PER CURIAM
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