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MAJORITY OPINION

A jury convicted appdlant of the misdemeanor offense of crimina mischief and the trid court
assessed punishment at one year confinement. On apped, appellant’ s three points of error contend that
he received ineffective assstance of counsel and that the trid court erred in overruling his objections to
improper prosecutorid argument. We affirm,

I neffective Assistance of Counsel

Appdlant’ sfirg point of error dams histrid counsd was ineffective in failing to: (1) have the voir
dire transcribed, (2) file a motion to preclude the State from cross-examining appdlant with his prior
convictions, (3) adequately prepare appellant to tedtify, (4) object when the prosecutor cross-examined



gopelant withthe detalls of his prior misdemeanor convictions, (5) seek ajury indruction limiting the jury’s
consideration of appellant’ s prior convictions, (6) object to the prosecutor’ sfind argument, and (7) secure
an adverse ruling from the trid court to improper jury argumen.

To establish ineffective assistance of counsdl a defendant must show that counsdl’ s performance
was deficent and prejudiced the defense. Stricklandv. Washington, 466 U.S. 668, 687, 692 (1984).
The prgjudice prong requires the defendant to show that there is “a reasonable probability that, but for
counsd’s unprofessiond errors, the result of the proceeding would have beendifferent.” 1d., 466 U.S. at
694. In analyzing the assstance of counsd, we presume counsd’ s actions and decisions were reasonably
professional and were motivated by sound tria strategy. See Jackson v. State, 877 SW.2d 768, 771
(Tex. Crim. App. 1994). Appellant has the burden of rebutting this presumption by presenting evidence
indicating why trid counsd did what he did. See id.

Inthis case, gppelant did not file amotion for new trid dleging ineffective ass stance or otherwise
develop arecord of counsel’ s reasons for the actions and omissons complained of. Because the record
thus falsto reflect that defense counsel’ s performance fdl bel ow an objective standard, appelant hasfailed
to meet thefirgt prong of Strickland. Seeid. Accordingly, hisfirst point of error is overruled.

Jury Argument

Appdlant’s second point of error contends that the prosecutor was permitted to inject new and
harmful facts outside the record to bolster the complainant’s and her neighbor’s credibility by stating that
neither had crimina records:

THE STATE: [Appdlant] has come up with thisstory that hewasn't there, that it couldn’t
have possibly happened, that [the neighbor] and [the complainant] are just both making it
up. They're both getting up here, neither of whom have any criminal records
perjuring themselves —

DEFENSE COUNSEL : Judge, | think she' stestifying outside the record again.
THE COURT: Overruled.
(emphasis added).
The purpose of closing argument is to facilitete the jury’ s andlysis of evidence presented a tria to

arive at a just and reasonable conclusion based on the evidence adone and not on any fact not admitted



into evidence. See Campbell v. State, 610 SW.2d 754, 756 (Tex. Crim. App. [Panel Op.]1980).
Permissible jury argument consigts of: (1) summation of the evidence, (2) reasonable deduction from the
evidence, (3) answer to the argument of opposing counsd, and (4) pleafor law enforcement. Wesbr ook
v. State, 29 SW.3d 103, 115 (Tex. Crim. App. 2000). Inthiscase, it might be inferred from the lack
of cross-examination of the witnesses based on a crimina record that neither had one. Nevertheless,
because there was no evidence before the jury establishing the nonexistence of crimind records for the
complainant and her neighbor, the foregoing argument was technicaly improper, and the trid court erred
in overruling gppdlant’ s objection to it.

Appdlant’ sthird point of error contends that the prosecutor injected new and harmful facts when
she referred todetails of appdlant’ s prior misdemeanor conviction. The complained of argument pertained
to the portion of gppellant’s cross-examination in which the following exchange occurred:

Q. Back on ‘97, did you commit an assault on awoman, where you pled guilty inCourt
14, on your ex-wife?

A. I’'mnot married.

Q. Did you plead guilty in an assault againgt awoman in Court 14?

A. | don't recdll.

Q. You don't remember that?

A. No.

When the prosecutor referred to that testimony in closing argument, the following transpired:

THE PROSECUTOR: I'maconvicted fdon, but | don’t remember that assault. | don't
remember pleading guilty to that second assault on a woman, attacking a woman when
she' smost vulnerable.

DEFENSE COUNSEL : Please the Court, there's no evidence that this gentleman has
attacked awoman. Thereis evidence of assault but there's nothing about him attacking
awoman.

TRIAL COURT: Overruled.

The prosecutor’ s argument challenged appellant’ scredibilityin daiming not to remember an assault
onanother woman (his ex-wife) for which he had pled guilty and been convicted. The State contendsthe
dlegation that appdlant assaulted a woman when she was most vulnerable was a reasonable deduction



fromthe evidence. However, because gppd lant’ stestimony regarding that guilty pleadid not indicate that
he assaulted awoman or the underlying circumstances, this argument was a so outside the record and thus
improper.

Harm Analysis

Having found that the trid court erred in overruling appdlant’ s objections to both arguments, we
now consider whetherthoseerrorswarrant reversa. See TEX. R. APP. P. 44.2. Erroneousrulingsreated
to jury argument are generdly treated as non-condtitutiona error within the purview of Rule 44.2(b).
Martinezv. State, 17 SW.3d 677, 692 (Tex. Crim. App. 2000); Mosley v. State, 983 S.W.2d 249,
259 (Tex. Crim. App. 1998), cert. denied, 526 U.S. 1070 (1999). Rule44.2(b) requiresany error that
does not affect substantial rightsto be disregarded. See TEX. R. APP. P. 44.2(b). In other words, “[d]
crimina conviction should not be overturned for non-condtitutiona error if the appellate court, after
reviewing the record as a whole, has fair assurance that the error did not influence the jury or had but a
dight effect.” Johnson v. State, 967 S.W.2d 410, 417 (Tex. Crim. App. 1998). The following three
factors are used to andyze the harm associated with improper jury argument: (1) severity of the
misconduct (the magnitude of the prejudicia effect of the prosecutor’ s remarks); (2) measuresadopted to
cure the misconduct (the efficacy of any cautionary instruction by the judge); and (3) the certainty of
conviction absent the misconduct (the strength of the evidence supporting the conviction). Martinez, 17
S.W.3d at 692-93; Mosley, 983 SW.2d at 259.

In this case, the firg argument dluded to the unproven facts that the complainant and another
witness had no crimind records, as if a lack of crimina record would make them unlikely to perjure
themsdlves. Becausethelack of acrimind record, evenif true, isnot particularly probative of the credibility
of the witnesses, the severity of the misconduct was not great. With regard to the second factor, athough
there was no curative indructionby the tria court, the prosecutor not only did nothing to emphasize it, but
instead quickly corrected hersdf by daing, “There s been no evidence that either of these people have
cimind records.” To the extent the prosecutor misstated the evidence in her initid assertion, the latter
satement corrected it, and left no reason for the jury to be mided by thefirst. Because the argument was



awesak attempt to bolster the witnesses testimony, the third factor suggeststhat the certainty of conviction
would not have been much less without the argument.

Withregard to the second argument, defense counsel did not object to itsreferenceto aprevious
assault conviction, but only to the lack of evidence that gppellant had attacked a woman. Although an
assault does not necessarily involve an attack, the distinction between the two was unimportant to the
chdlenge being madeto gppellant’ scredibility. Similarly, the referenceto awoman was not severein that
gppdlant admitted that he had been convicted of yet another assault onawomanaswel as anaggravated
robbery. Therefore, the first factor weighs against harm. With regard to the second factor, the trial court
did not make a curative ingruction, but the State did not emphasize the erroneous aspects. In consdering
the third factor, the certainty of the conviction absent the misconduct, athough the evidence &t tria boiled
down to a swearing match between the State' s witnesses and gppellant, the complained of satementsby
the prosecutor could be expected to have had little effect on arationd jury’simage of appdlant and his
credibility inlight of the evidence of his conduct inthis case and other instances for which the evidencewas
not challenged. Because the record providesfair assurance that the arguments appellant complains of* did
not influence the jury or had but adight effect, the second and third points of error are overruled, and the
judgment of the trid court is affirmed.

5] Richard H. Edeman
Judtice

Lacking sufficient basis for a finding of harm based on the two matters complained of, the dissent
seeks to predicate harm on other instances of improper argument for which objections were sustained
by the tria court. This, it claims, “portray[s] aprosecutor bent on doing anything necessary to bolster
the credibility of her witnesses. . . . and willfully ignor[ing] the rules of law governing jury argument.”
Obviously, such digressions are neither suggested by Mosley, nor constitute thetypeof “considered,
meaningful, and thorough analysis’ that the dissent would find lacking in this opinion.
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Judgment rendered and Opinion filed February 1, 2001.
Pand consists of Justices Fowler, Eddman, and Baird.?
Publish — TEX. R. APP. P. 47.3(b).

Former Judge Charles F. Baird sitting by assignment.
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DISSENTING OPINION

Bdieving the mgority’ sharmanaysis does not meet the requirements of Rule 44.2(b) of the Texas
Rules of Appellate Procedure, | dissent.

I. FACTUAL SUMMARY

Thiscaseinvolvesthe dissol utionof adomestic relationship between the complainant and appel lant.
The two lived together in the complainant’ s home until September of 1998.

The complainant tedtified that on March 26, 1999, gppellant initiated severa conversations



attempting to reconcile. The last conversation occurred outsde the complainant’'s home. This was a
heated exchange that ended withthe complainant driving from her home.  After the complainant departed,
gopdlant followed and rammed her vehicle four times. The complainant wrote down appelant’ s license
plate number and gained the attention of a police officer to whom she reported this incident. The
complainant tetified appdlant’s conduct caused just over $700.00 in damages.

Jonathan Evans, the complainant’ s neighbor, testified to seeing appe lant and the complainant inher
driveway and hearing raised voices. After this conversation, Evans saw appelant closdy follow the
complainant as she drove from her home. Evans, however, did not see an impact between the two

vehicles.

Houston Police Officer M. R. Janson tedtified the complainant drove next to the patrol car and
motioned for Jansonto stop. Janson followed the complainant to her home and examined the bumper of
her vehicle and observed an area on the rear bumper that was damaged. The damage was Smilar to a
large paint chip in the center of the bumper two to three inches in diameter. Neither Janson nor the
complainant photographed the aleged damage to the bumper.

Appdlant testified he was at work onMarch 26, 1999, whenhe received atdephone call fromthe
complainant requesting $540.00 to pay her car note. When gppellant refused to lend the money, the
complanant became upset and abruptly ended the conversation. Appdlant testified he had no other direct
contact with the complainant that day. Subsequently, appdlant received a telephone cdl regarding the
complainant’s alegations. Appdlant took severa photographs of his vehicle, which showed no damege
to the bumper. These photographs were admitted into evidence. Appellant denied being at the

complainant’s home or ramming her vehicle.

1. JURY ARGUMENT

Thesecond and third points of error contend the trid court erred in overruling appellant’ sobjection
to the prosecutor’ s dosing argument, whichmentioned matters outside the record. Specificaly, thesecond



point centers around the prosecutor injecting new and harmful facts to bolster the credibility of the
complainant and Evans by sating that neither had crimind records. The mgority agrees this argument was
“technicdly” improper. See supraa ___; dipop. pg. 3. The characterization of this clearly improper
argument as a technicdity is unfortunate. Rule 608(a)(2) of the Texas Rules of Evidence specifically
prohibits one from offering proof, in the first instance, of the truthfulness of awitness. If such evidenceis
not admissible, then argument designed soldy to circumvent the rules of evidence to place such matters
before the jury is more than merdy technicaly improper. Despite this regrettable characterization, the
majority ultimately holds the argument was improper. Of course, it would be difficult for the mgority to
hold otherwise in light of the State’ sconfession of error, and the controlling and direct authority from this
very court. See Hill v. State, 659 SW.2d 94 (Tex. App.—Houston [14th Dist.] 1983, no pet.).

Thethird point contendsthe prosecutor injected new and harmful factswhen she argued the detalls
of gppellant’s prior misdemeanor conviction. The mgority correctly concludes the argument was not a
reasonable deduction from the evidence. See supraat ___; dip op. pg. 4. Assartions of fact withina
guestionare not established asfact unlessthe witnessadmits or agrees to those assertions. Stated another
way, inquiry does not establishthe existence of the fact(s) withinthe question. Inthe ingtant case, appdlant
did not admit that he assaulted awoman. Therefore, that fact was not proven. Becauseit wasnot proven,
areasonable deduction could not be drawn. Asthis court hasnoted, “Logicd deductions from evidence
do not permit within the rule logicad deductions from non-evidence.” Ortiz v. State, 999 S.W.2d 600,
605 (Tex. App.—Houston [14th Dist.] no pet). Therefore, thetrid court erred in overruling appdlant’s
objection.

1. HARM ANALYSES

My disagreement on these points of error comes from the mgority’s harm analyss. While the
majority correctly recognizes the ingant question of harm is governed by Rule 44.2(b) of the Rules of
Appdlate Procedure and Mosley v. State, 983 SW.2d 249, 259 (Tex. Crim. App. 1998), cert.
denied, 526 U.S. 1070 (1999), what followsis not the considered, meaningful, and thorough andyss
contemplated by either Rule 44.2(b) or Mosley. Rule 44.2(b) requires usto examine error in relation to



the entire proceeding to determine whether it had a “substantid and injurious effect or influence in
determining the jury’s verdict.” See King v. State, 953 S.W.2d 266, 271 (Tex. Crim. App. 1997);
Ortiz, 999 SW.2d at 606. To that end, the Mosley Court recognized three factors to employ when
assessing the harm associated with improper jury argument. Mosley, 983 S.W.2d at 259.

A. Severity of the Misconduct

When consdering the fird factor, it isimportant to note that neither Evans, nor Officer Janson, saw
gppdlant ram the complainant’s vehicle. Therefore, this case boiled down to a swearing match between
gopdlant and the complainant. Therefore, it was advantageousto the State to bolster the credibility of the
complainant and to destroy the credibility of gppellant. Both of the complained of argumentswere designed
to have this desired affect.

InHill, this court condemned this type of argument:

The Court of Crimina Appeals hasonmany occasions condemned any effort on the part
of the State to bolster the credibility of its witnesses by unsworn testimony. [citations
omitted] Wher e the bol stered witness was the only witnesswho could identify
appellant asthe personwho committedthe offense, and the credibility of this
witness was critical to thetrial of thiscase,itisnot harmless error. [citations
omitted] This expresson of the prosecutor's opinion was not a deduction from the
evidence, but was instead an effort to bolster [the witness's] credibility by unsworn
testimony. Accordingly, appelant'sthird ground of error is sustained.

659 SW.2d a 96. (emphasis added)

The misconduct isevenmoreseverewhenone recognizesthe argument was derived from questions
that were improperly phrased in the first instance. When a party seeks to impeach awitness with a prior
conviction, the proper inquiry is to ask the witness whether she has been convicted of the offense in
question. If the witnessanswersinthe affirmative, the impeachment iscomplete. If the witness deniesthe
prior conviction, the same may be proven by public record. See TEX. R. EVID. 609; Aleman v. State,
795 S\W.2d 332, 334 (Tex. App—Amarillo, 1990, no pet) It is highly improper to permit the proponent
to dicit the detailswhich resulted in the conviction. See TEX. R. EVID. 608(b); Mays v. State, 726



SW.2d 937, 953 (Tex. Crim. App. 1986); Lapev. State, 893 S.W.2d 949, 958 (Tex. App.—Houston
[14th Dist.] 1994, pet. ref’d). Thisimproper conduct was attempted by the State in the ingtant case.

Additiondly, the State’ simproper arlgumentswere not limited to these two instances; at other times,
the State argued outside the record. For instance, the State argued:

THE STATE: Now the niece is out thereinthe courtroom, Monica, and if we wanted to
we could have cdled her. She would have said the same thing.

APPELLANT: Wdl, Judge, she' stegtifying —

THE COURT: Sudtained asto form.

At another point, the prosecutor argued:

THE STATE:[Y]ouknow, | live over by Rice Universty, my parentsdo and | went down
Shepherd a couple of years ago when they were re-doing it. | hit apot hole and it costs
me sixteen hundred dollars —

APPELLANT: Judge, she' stedtifying.

THE COURT: Sudtained.

These two additional arguments portray a prosecutor bent on doing anything necessary to bol ster
the credibility of her witnesses. By arguing outside the record, the prosecutor willfully ignored the rules of
law governing jury argument. Such misconduct was severe and has never been sanctioned by this court.
See Ortiz, 999 S.W.2d at 606. (“[W]efind the prosecutor’ sargument not to be mildy ingppropriate, but
rather gpproaching the opprobrious.”). For al of thesereasons, thefirst factor of Mosl ey militatestoward
afinding of harm.

Despite this direct and controlling authority condemning such conduct, the mgority finds the

conduct was not severe. However, in doing so, the mgjority failsto cite even asingle caseto support either



finding. Thisisnot the andyssrequired by Rule 44.2(b) and Mosl ey.
B. Measures Adopted to Curethe Misconduct

Our law is clear that sustaining an objection to improper argument and ingtructing the jury to
disregard the argument is normdly sufficient to cure error arisng from the improper argument.  See
Gardner v. State, 730 S.W.2d 675, 696 (Tex. Crim. App. 1987), cert. denied, 484 U.S.905(1987).
However, the converse is equaly true — the overruling of aproper objection places”the samp of judicia
gpproval” on the improper argument and magnifies the possbility of harm. See Good v. State, 723
S.\W.2d 734, 738 (Tex. Crim. App. 1986). Inother words, rather than curing the error, by overruling the
objection thetrial court compoundsthe error. Asthe mgority acknowledgesthe tria court overruled both
of appdlant’ s objections to the complained of arguments. Since the tria court undertook no measuresto
cure the improper jury arguments, the second factor of Mosl ey necessarily militates toward afinding of
harm.

However, the mgority fals to recognize thetrial court hasthe duty to “cure the misconduct.”
Thisfallure leads the mgority to erroneoudy view the second Mosl ey factor in light of the prosecutor’s
conduct after making the improper argument. In relation to the first improper argument, the majority finds
that the prosecutor “corrected hersdf.” See supra a ___; dip op. pg. 5. However, the mgority cites
no authority for the proposition that corrective actiontaken by the offending party isa proper substitute for
actions which are the respongbility of thetria court. Indeed, inthe context of closing arguments, thereis
United States Supreme Court authority directly contrary to the mgority’s postion. See Taylor v.
Kentucky, 436 U.S. 478, 488489, 98 S.Ct. 1930, 1936, 56 L.Ed.2d 468 (1978) (“arguments of
counsdl cannot substitute for instructions by the court.”).

In relation to the second improper argument, the mgority states that the argument was not
emphasized by the prosecutor. See supraa ___; dip op. pg. 5. Again thereis no citation of authority
of how the failure of the offending party to emphasize the error it created dleviaes the need for the trid
court to take corrective action. Moreover, the reasoning employed by the mgority begsthe question: why
would a lawyer fed the need to emphasize any argument that had just received “the stamp of judicia



approval.” See Good, 723 SW.2d a 738. Oneis hard pressed to see how such an argument could
receive any more emphasis. That is precisely why such arguments are considered to have magnified the
posshility of harm. See Good, 723 SW.2d at 738; Davis v. State, 964 SW.2d 14, 18 (Tex.
App—Tyler 1997, pet. ref’d).

In sum, the mgority’s harm andyss does nothing more than recite the second Mosley factor.
What followsisadigtortion of that factor in finding the offending party took corrective actionwhenthe tria
court, who bore the responsibility, took none. The mgjority’ s reasoning permits the fox to guard the hen
house. Thisisnot the andysis required by Rule 44.2(b) and Mosl ey.

C. Certainty of Conviction Absent the Misconduct

When consdering the thirdfactor, weassessthe strength of the evidence supporting the conviction.
See Mosley, 983 SW.2d at 259. But the mgority does not set forththe facts of this case or in any way
discussthe evidence presented at trial. Instead, in assessing the third Mosl ey factor, the mgjority states
the obvious. that the case* boiled down to aswearing match between the State’ switnesses and appellant.”
Seesupraa ___; dipop.pg. 5. Themgority then describesthe complained of jury arguments, on one
hand, as a “weak” attempt to bolster the credibility of the State’ s withesses,” and, on the other hand, as
having “little effect” on appellant’s credibility. See ibid. Surdy Rule44.2(b) and Mosley require more
than merdly gaing conclusons that are not shown to be supported by the record. Moreover, it is sdf
evident that if the case was nothing more than a swearing matchthat any attempt to bol ster the State’ scase

and to undermine gppellant’ s credibility was injurious.

Whenthetria evidenceis considered, we learnthat neither Evans, nor Officer Janson, could testify
asto the cause of damage to the complainant’ svehicle. Only the complainant could supply thet tesimony.
On the other hand, appellant testified he was at work when the dleged offense occurred, and produced
photographs of hisvehide showing it was not damaged as one would expect fromramming another vehide
four times. When the record evidence is carefully examined, clearly absent is the certainty of conviction.



V. Conclusion

Whenthe threefactors of Mosl ey are subjected to the meaningful and thorough andlysis required
by Rule 44.2(b) one finds: the prosecutor engaged in severe misconduct by making improper jury
arguments on at least four occasions; the trid court instead of taking corrective measures to cure the
misconduct, placed his stamp of judicid gpprovd on it; and, the evidence does not establish gppellant’s
conviction was certain asent the misconduct. Consequently, these errors should not be disregarded.
Accordingly, | would sustainthe second and third points of error and reverse the judgment of the trid court.
Because the mgjority does not, | dissent.

19 CharlesF. Baird
Judtice
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