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MAJORITY OPINION

Appellant was charged with felony possession with intent to deliver a controlled
substance, namely, cocaine, weighing at least 400 grams. See TEX. HEALTH& SAFETY CODE
ANN. 8§ 481.112 (Vernon Supp. 2000). After a hearing, the trial court overruled appellant’s
motion to suppress. Appellant then pleaded guilty and was sentenced to twenty-five yearsin
prison with a $1,000 fine pursuant to a plea agreement. Because we determine that the entry
into the premises was without probable cause and that the evidence discovered as aresult of

the unlawful entry was not admissible, we reverse and remand.



. Jurisdiction

The State argues that this court has no jurisdiction because appellant failed to perfect
his appeal. The State argues that appellant filed a general notice of appeal and that under the

circumstances, a general notice is not sufficient to perfect an appeal.

If an appeal is from a judgment rendered on a defendant’s plea of guilty under article
1.15 of the Code of Criminal Procedure, and the punishment assessed does not exceed that
recommended by the prosecutor and agreed to by the defendant, the notice of appeal must
specify that the appeal is for ajurisdictional defect; specify that the substance of the appeal
was raised by written motion and ruled on before trial; or state that the trial court granted
permission to appeal. See TEX. R. APP. P. 25.2(b)(3). Substantial compliance with the rule
issufficient to confer jurisdiction. Gomesv. State, 9 SW.3d170,171 (Tex. App.—Houston
[14™ Dist.] 1999, pet. ref’ d).

In Gomes this court found substantial compliance where the defendant filed ageneral
notice bearing a handwritten notation in the upper right-hand corner that indicated the appeal
was limited to the trial court’s ruling that denied appellant’s motion to suppress. See also
Miller v. State, 11 S.W.3d345,347 (Tex. App.—Houston[ 14" Dist.] 1999, pet. ref’ d) (finding
substantial compliance where general notice of appeal contains handwritten notation stating
"Motionto Suppress"; docket sheet shows entry stating "Appeal only on Motionto Suppress’;
and trial judge stated on record that he would allow appellant "to appea [his] decision on the
motion to suppress'); and Flores v. State, 888 S.W.2d 193, 195 (Tex. App.—Houston [1%
Dist.] 1994, pet.ref’ d) (finding substantial compliance where docket entry, whichis signed by
thetrial judge, states: "D efendant] plead guilty per order D[efendant] gave notice of appeal on
pre-trial ruling").

Here appellant filed a general notice of appeal only. The judgment, however, beneath
the judge’s signature and in a blank to the right of a preprinted notation stating, “Notice of
Appeal,” bears the following hand-printed notation: “11-16-98 ‘MTN TO SUPPRESS.”” A



docket sheet entry dated November 16, 1998, stated, “ Defendant gave written notice of appea

as to motion to suppress only.” [Underlining in original.] We find the judgment notation and

the docket entry constitute substantial compliance sufficient to confer jurisdiction upon this

court.
Il. Facts

Atabout 10to11p.m.March 26, 1998, anindividua approached Sheriff Deputy Wayne
Bowdoinas he was leaving the Wallisville station in his patrol car. Theindividual said he had
been pursuing an armadillo between his residence and that of his neighbor. He said he hoped
to catch the armadillo to kill and eat it. He stated that the armadillo had walked into his
neighbor’ s backyard and that he, the pursuer, had looked through hisneighbor’ s fence and had
seenamaninthe kitchen processing what he knew to be crack cocaine. Bowdoin testified that
he did not knowtheindividual. Bowdoin, ontheradio, contacted Sheriff’ sDeputy Irwin Joseph
Gordy to assist him in checking out the report. The deputies followed the individual to the
14400 block of Lorne inthe Pine Trailssubdivisionof Harris County. Bowdoin testified that
the areais a “medium to high crime area with heavy narcotics trafficking and some gang
violence.” The deputies asked the individual to take them to where he had seen the activity.
They approached the rear of the house at 14421 Lorne. Bowdoin looked between the slats of
the six-foot fence surrounding the back yard. Through awindow he saw atriple beam balance
scale and abox of baking soda. Gordy was ableto |ook over the fence and al so saw the balance
and baking soda. Bowdoin testified that he knew that such a balance scale iscommonly used
inthe processing and sale of narcotics and that baking sodais commonly usedto process and

cut crack cocaine.

The deputiesdecidedto do a“knock andtalk.” They decided that Gordy would go to the
front door of the house, knock, speak to the occupants, and ask to enter and take al ook around.
Bowdoin would cover the rear of the house for the officer’s safety and to make sure nobody

left. Bowdoin testified that the gate to the backyard was open and that he positioned himself



outside the perimeter of the fence, just outside the gate, andusedthe gateas cover. A two-foot
diameter oak tree also provided cover. While standing there, Bowdoin saw a man, later
identified as appellant, open the covering on awindowon the north side of the house. The man
apparently saw Bowdoin. The deputy said the man had an “extremely surprised look.” Hesaid
the man then “darted away from the window and in a southerly direction towards the front of
the house.” Bowdoin testified that he didknowwhether there were any weapons in the house
and that he was concerned for his fellow deputy’ s safety. Bowdoin entered the backyard and
approached the rear of the house. He saw a three-foot long machete on the patio. As he
approached the glass patio door, the deputy saw appellant through the door and saw a plastic
bag, alittle bigger than hisfist, in the sink with a golden brown cookie-like substance that he
recognizedas crack cocaine. Bowdoindrew hisweaponand, while outside the house, ordered
appellant to lie down onthe kitchenfloor. Thenanudewoman, later identified as co-defendant
Annie Washington, entered the kitchen area and began screaming. Bowdoinalso ordered the
woman to the floor. Thedeputy then ordered appellant to open the back door. Inthe meantime,
Deputy Gordy had enteredthe backyard. The deputies entered the house, handcuffed appellant
and Washington, conducted a brief inspection of the house, and found a six to seven year old
girl asleep in one of the bedrooms. Bowdoin told appellant and Washington he was arresting
them for possession of cocaine and asked appellant to sign a written consent to search the
house. Appellant, the owner of the house, at first refused. Bowdoin told appellant that if
appellant did not sign, he would obtain a search warrant or attempt to obtain a search warrant.
Appellant then signed the form. In the subsequent search, Bowdoin found the triple-beam
balance scale, plastic bags, two boxes of baking soda, three beakers on the kitchen counter,

three beakers in a microwave oven, and other cocaine.

[Il. Discussion

Inasingle point of error, appellant complains that the trial court erredin overruling his



suppression motion because the deputies |lacked probable cause to search the house and that

the arrest and discovery of contraband were the fruits of an unlawful search.

Appellant appears to couch his argumentsinterms of boththe Fourth Amendment and
article I, section 9, of the Texas Constitution. Appellant does not, however, separately brief
his state and federal constitutional claims. We assume, therefore, that appellant claims no
greater protection under the state constitution than that provided by federal constitution. See
Muniz v. State, 851 S.W.2d 238, 251-52 (Tex. Crim. App. 1993). That said, we base our

decision on the Fourth Amendment grounds asserted by appellant.

In reviewing atrial court’s ruling a motion to suppress, we should defer to the trial
court’ sruling on issues involving application of law to facts, particularly if the resolution of
the ultimate questionturns on an evaluation of credibility or demeanor of the witness. Joseph
v. State, 3 S.W.3d 627, 633 (Tex. App.—Houston[14" Dist.] 1999, no pet.). Those questions
that do not turn upon the application of historical fact to law, we review de novo. Id. The
Fourth Amendment bars unreasonabl e searches and seizures. Marylandv.Buie, 494 U.S.325,
331, 110 S. Ct. 1093, 1096, 108 L. Ed. 2d 276 (1990). A warrantless search is per se
unreasonabl e unless the government can demonstrate that is fallswithinone of the exceptions
to the Fourth Amendment’ s warrant requirement. See Coolidgev. NewHampshire, 403 U.S.
443, 474-75,91 S. Ct. 2022, 2042, 29 L. Ed. 2d 564 (1971). We view the totality of the
circumstancesindetermining whether probabl e cause existsunder the FourthAmendment. See
Ilinoisv. Gates, 462 U.S. 213,230-31,103 S. Ct. 2317, 2328, 76 L. Ed. 2 527 (1983). For
awarrantless searchto be justified, the State must show the existence of probable cause a the
time the search was made, and the existence of exigent circumstances that made impractical
the procuring of awarrant. McNairy v. State, 835 S.W.2d 101, 106 (Tex. Crim. App. 1991).
The test for the existence of probable cause is “whether a that moment the facts and
circumstances within the officer's knowledge and of which he had reasonably trustworthy
informationwere sufficient to warrant a prudent man in believing that the arrested person had

committed or was committing an offense.” Joseph 3 S..W.3d a 334. The private property



immediately adjacent to ahomeisentitledto the same protection against unreasonable search
and seizure as the home itself. Gonzalez v. State, 588 S.W.2d 355, 360 (Tex. Crim. App.
1979); see also California v. Ciraolo, 476 U.S. 207, 213, 106 S. Ct. 1809, 1812, 90 L. Ed.
20 210 (1985)(stating that suburban yardsis curtilage of home where yard surrounded by six-

foot outer fence and ten-foot inner fence).

The State does not argue that the backyard was not curtilage nor does it argue that
Bowdoin had probable cause when he entered the backyard in response to exigent
circumstances. The State seemsto argue, rather, that after appellant saw Bowdoin by the back
gate, Bowdoin, even though he lacked probable cause, entered the backyard as a type of
protective sweep. The state relies primarily upon cases authorizing protective sweeps or pat
downs in the absence of probable cause. See Buie, 494 U.S. a 334, 110 S. Ct. at 1098
(holding that where officers lawfully in defendant’ s home executing anarrest warrant, officers
entitled to do protective sweep of house incident to arrest ininterest of safety); Michigan v.
Long, 546 U.S. 1032, 1049, 103 S. Ct. 3469, 3481, 77 L. Ed. 2d 1201 (1983)(holding that
officer entitledto do a protective sweep of car’sinterior insearchfor weapons where officer
has reasonable belief that car’ s occupant dangerous); and Terry v. Ohio, 392 U.S. 1, 24-25,
88 S. Ct. 1868, 1881-82, 20 L. Ed. 2d889 (1968)(holding that where officer has reasonable
suspicion to believe criminal activity may be afoot, officer entitled to detain person on the
street for brief time for questioning and may, in interest of safety, pat down person’s outer
clothes searching for weapons). Innone of the cases cited, however, has a court approved the
initial warrantlessintrusioninto ahomeinthe absenceof probable cause. Wherethe Supreme
Court has not authorized an initial entry into a home in similar circumstances in the absence

of probable cause, we are not in a position to do so.

We find that when Deputy Bowdoin entered the backyard, he had no probable cause
justifying entry. When the deputies looked over, and through, the fence, they saw noillegal
activity. They saw only the scale and baking soda, both legal items. They had the word of an

informant of unknown reliability that crack cocaine was being made inside the house. The



deputies at that time, aside from seeing the af orementioned items, had not corroborated the
informant’s information. Even when Bowdoin was seen by appellant as Deputy Gordy
approached the front door, appellant looked surprised and “darted” away from the window.
Again, neither action initself wasillegal. Given that the hour was late, the actions may not
have even been particularly suspicious. After reviewing thetotality of the circumstances, we
determine that when Bowdoin entered curtilage, he did not yet have probable cause to justify
an entry. There being no probable cause, any presumed exigent circumstances would not

justify awarrantless entry

Under state law, no evidence obtained by an officer inviolationof the state or federal
constitutionshall be admittedinevidence against the accused. TEX. CODE CRIM. PROC. ANN.
art. 38.23(a) (Vernon Supp. 2000). Violation of a constitutional provision in obtaining
evidence requires suppression of the evidence. The trial court has no discretion in ruling on

the exclusion. Polk v. State, 738 S.W.2d 274, 276 (Tex. Crim. App. 1987).

Here, after Bowdoin entered the backyard and approached the patio door, he saw
contraband in the kitchen. Had the deputy not unlawfully entered the backyard, he would not
have seen the contraband. Thus, the crack cocaine seen from outside the house was not
admissible. Bowdoin testifiedthat after he saw the cocaine, he drew his weapon and ordered
appellant to the floor. He subsequently arrested appellant and Washingtonfor possession of
the cocaine seeninthe kitchen. See TEX. CODE CRIM. PROC. ANN. art. 14.01 (Vernon 1977)
(officer entitled to arrest person without warrant when offense committed in hisview). The
discovery of the cocaine being the result of an unlawful intrusion, the initial arrests of

appellant and Washington based on the discovery of that cocaine also were unlawful.

Appellant then, however, gave permission to the deputies to search the house. The
deputies during the search discovered additional cocaine. We determine, however, that the
original unlawful entry and unlawful arrest tainted the consent to search and that the additional

contraband discovered was, therefore, not admissible.



To permit the admission of any evidence discovered from a search after an illegal
detention, the State must show by clear and convincing evidence that the taint of the illegal
detention is too attenuated to also taint the consent to search. Munerav. State, 965 S.W.2d
523, 532 (Tex. App.—Houston [14™ Dist.] 1997, no pet.). The factors we must consider
include (1) whether appellant receivedMiranda*warnings or was made aware he could decline
the search, (2) the temporal proximity of the consent to the illegal detention including the
presence of intervening circumstances, (3) whether the consent was volunteered rather than

requested, and (4) the purpose and flagrancy of the official misconduct. 1d.

Here, in connection with the first factor, Bowdoin testified that he read appellant his
Mirandawarningsandtol dappellant that appellant couldrefuse the search, and that i f appellant
refused the search, the deputies would attempt to obtain a search warrant. As to the second
factor, the record is silent as to the exact time |l apse betweenthe entry into the house and the
signing of the consent, but the record suggeststhat the initial cursory search took only two or
three minutes and that within five minutes, the deputies were joined by a third officer.
Appellant signedthe consent after the third officer arrived. The deputieshad by then holstered
their weapons, but appellant still was handcuffed and sitting in achair. Asto the third factor,
appellant did not volunteer the consent but consented only after asked. Bowdointestified that
appellant was initially reluctant but then agreed. As to the fourth factor, although Bowdoin
testified he was acting in the interest of officer safety, the deputy breached the curtilage
without probable cause and entered the house at gunpoint at between 10 and 11 p.m. The
deputy arrested appellant and appellant’'s nude co-defendant a gunpoint. Given the
circumstances of the intrusion and the questioning, we determine that the State hasfailed to
demonstrate that the consent was sufficiently attenuated from the original unlawful arrest to
avoid the original taint. The consent to search being tainted, the contraband discovered

pursuant to the search also was not admissible.

! Mirandav. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
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W e have determinedthat Deputy Bowdoin had no probable cause to enter the backyard
of appellant’ s house. The contraband discovered by the officer while he was in the backyard
was not admissible. Thearrest based on theinitial discovery of the contraband was, therefore,
unlawful. The State has not demonstrated that the consent to search was untainted by the
unlawful arrest. Thus, the contraband discovered pursuant to the consent also was not
admissible. The trial court abused its discretion by failing to grant appellant’s motion to

suppress the evidence.
V. Conclusion

Having upheld appellant’s single point of error, we reverse the judgment of the court

below and remand for further proceedings consistent with this opinion.

/sl Maurice Amidei
Justice
Judgment rendered and Majority and Concurring Opinions filed April 26, 2001.
Panel consists of Senior Chief Justice Murphy? and Justices Amidei® and Hudson.

Publish— TEX. R. APP. P. 47.3(h).

2 Senior Chief Justice Paul C. Murphy sitting by assignment.
3 Former Justice Maurice E. Amidei sitting by assignment.
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