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OPINION

Appellants were arrested for manufacture of a controlled substance. After the trial
court denied their motion to suppress, they pled nolo contendere. The court assessed each
appellant 25 years' confinement and gave permission to appeal. In this consolidated appeal,
appellants contend the police obtained the searchwarrant by providing deceptive information
in the supporting affidavit. We determine whether the court erred in denying the motion to

suppress. We affirm.



Background

On or about November 2, 1999, Texas DPS Sergeant Lewis Hodges, a narcotics
investigator, received a tip from a confidential informant (CI) that appellants operated a
methamphetamine lab in a remote location in Burleson County. On November 17, after
conducting aninvestigation, Hodges swore out an affidavit in support of arequest for awarrant
to search the property. The affidavit stated, in part:

Affiant has obtained informationfrom a[Cl]. The CI has provided information

in the past, which has proven to be true and correct. The CI has provided

directionsto said residence, a description of said residence, and a description

of the curtilage around said residence that has been confirmed through

independent investigation by Affiant. Inthe past seventy-two hours, the Cl has

providedinformationthat resultedinthe seizure of methamphetaminefromsaid
residence by the Affiant.

The CI advised that the CI has witnessed the Arnolds selling marihuana at said
residence. The CI advised that within the past fifteen days the Cl witnessed the
Arnolds manufacturing and di stributing methamphetamine at saidresidence. The
Cl advised that most of the chemicals and equipment used to manufacture the
methamphetamine are being stored ina dark green tent located to the north and
west of the saidresidence. The Cl advised that the Cl saw two shotguns and two
rifles at said residence. The Cl advisedthat the Arnolds have six guard dogs on
the property.

A magistrate granted the warrant and it was executed the following day. The police
found contraband and appellants were arrested and charged with manufacture of a controlled
substance. Appellants moved to suppress the evidence obtained as a result of the search,
contending, among other things, the officer insertedfal se statementsinthe supporting affidavit
about (1) the manner in which he seized the contraband and (2) his knowledge of the CI’s
having provided true and correct information in the past. The court denied the motion and

appellants bring this appeal of that ruling.
Standard of Review

Appellants couch the hearing on the motion to suppress as a Franks hearing. See



Franksv. Delaware, 438 U.S. 154 (1978). While it is not clear that the court agreed to hear
the evidence under the auspices of Franks, wewill reviewit as such. InFranks, the Supreme
Court held that if adefendant established by apreponderance of the evidence that a fal sehood
made knowingly, intentionally, or with reckless disregard for the truth was included in a
probable cause affidavit, and if it was material to establish probable cause, it must be excised
from the affidavit. See Janeckav. State, 937 S.W.2d 456, 462 (Tex. Crim. App. 1996) (citing
Franks, 438 U.S. at 156). If the abridged affidavit isinsufficient to establish probable cause,
the warrant must be voided and its fruits excluded from evidence. Id. The Franks Court
explained, however, that the requirement of atruthful showingof probablecausedoes not mean
“truthful” in the sense that every fact recited in the warrant affidavit is necessarily correct.
Rather, it must be “truthful” in the sense that the information put forth is believed or

appropriately accepted by the affiant as true. Id. (citing Franks, 438 U.S. at 164-65).

Thisappeal isbasedin part ontestimony and findings from a hearing withtestimony of
alive witness. Thoughwereviewissuesof law de novo, the trial court, as the sole factfinder
and judge of the witnesses' credibility and weight of the evidence, is owed great deference,and
its ruling on such issues will be overruled only if outside the bounds of reasonable

disagreement. See Janecka, 937 S.W.2d at 462.
Discussion

Inasingleissue, appellants contend their Fourth Amendment right to be free of illegal
searches and seizures was violated when contraband was seized under authority of asearch
warrant that had been illegally obtained from a magistrate by deception. Appellants do not
clearly specify which statementsthey wishto have excisedfrom Hodges' affidavit. However,
it appears the challenged portions are (1) “[t]he CI has providedinformationinthe past, which
has provento be true and correct,” and (2) “[i]nthe past seventy-two hours, the CI has provided
information that resulted in the seizure of methamphetamine from said residence by the
Affiant.” For reasons stated below, we find that the first statement was not deceptive or

material under Franks. We need not address the second statement becauseitsinclusioninthe



affidavit isimmaterial to the existence of probable cause.

Hodges was the only witness called at the hearing. Pertinent testimony regarding

whether the CI had provided true and correct information in the past was as follows:

Q Nowyouindicatethat the Cl had previously beenonethat you' d received
information in the past which had proven to be true and correct.

>

Yes, sir.

Had he been a confidential informant for you personally?
Not for me.

Had he been a confidential informant for somebody else?
Yes, sir.

O » O » O

Okay. So a least with respect to you when you say he gave you
information in the past that had been proven true and correct, is that
correct?

A Yes, sir, itis.

Q Okay. Wasit in regards to narcotics trafficking?

A Yes, sir.

Inhis affidavit, Hodges stated the CI had giventrue and correct informationinthe past.

Appellants do not raise aclaim that the CI did not provide true and correct information to
policein the past. Nor do they raiseaclaim that Hodges did not know this. Rather, it appears
their complaint only goesto whether Hodges deceived the magistrate by omitting to whomthe
Cl had related the past information.* Thus, in light of the manner in which the affidavit is
couched and Hodges' testimony, the relevant issue is properly stated as whether Hodges
misled the magistrate by failing to disclose that the CI had not provided the true and correct
information directly to him in the past. However, our review of caselaw following Franks

indicatesthat the manner inwhich an officer receives informationfrom aCl isnot material as

! The Texas Court of Criminal Appeals has not yet determined whether omissions can be raised in
a Franks analysis. See Massey v. Sate, 933 S.\W.2d 141, 146 (Tex. Crim. App. 1996). We find no court
of criminal appeals cases subsequent to Massey addressing this issue. Because we find that Hodges
omission was not misleading, we need not address it.



it pertains to probable cause. See Janecka, 937 S.W.2d at 463 (holding wherethe information
attributed to the informant was essentially true, the information crucial to establishing
probable cause was not affected) ; see also United Statesv. Clutter, 914 F.2d 775, 780 (6th
Cir.1990) (holding that omission from affidavit of specific description of how information
upon which warrant was obtained was not material; also holding that magistrate’s possible
misconception that officer who prepared affidavit and “confidential informant” were two
different persons was not crucial to establishing probable cause for search); United Statesv.
Strini, 658 F.2d 593, 597 (8th Cir.1981) (omission of confidential informant’s name in

affidavit is neither perjured testimony nor a Franks violation).

Additionally, the omissionwas not misleading. Hodges' assertion that the Cl had given
true and correct information in the past went unchallenged by appellants. Though Hodges
should have been more precise in relating how he was aware of the ClI’ s having provided past
information, acommon sense reading of the affidavit, especially inlight of Hodges' testimony
and the court’s implied finding he was credible, does not indicate any intent to mislead the
magistrate. See Lanev. State, 971 S.W.2d 748, 753 (Tex. App.—Dallas 1998, pet.ref'd) (we
presumeamagistrate interprets an affidavit inacommon sense and real i stic manner); see al so
Janecka, 937 S\W.2d at 462 (trial court is sole factfinder and judge of the witnesses
credibility and weight of the evidence).

Wethus find that, with regard to this statement, appellantsdidnot meet their burdenin
showing that any factswere omitted knowingly and intentionally or withreckless disregardfor

the truth, or that the facts were material to probable cause. See Massey, 933 S.W.2d at 146.

Appellants did not challenge the lengthy and detailed portion of the affidavit in which
Hodges stated that the CI had tol d him he had observed the methamphetamine labin operation,
as well as numerous other details which the ClI provided giving rise to or supporting the

reasonable belief that anillegal drug operation was on the premises.? Because of this, even

2 Further, the statement that the ClI had been on the premises in the 15 days prior to making the
affidavit is supported by Hodges' testimony that the Cl was on the premises twice, the second time within

5



assuming arguendo that Hodges' statement that he, rather than the Cl, “ seized” the contraband
was both misleading and material, and we were to strike that portion, the remainder of the
affidavit clearly supports a showing of probable causeto issue the warrant.> Accordingly, we
need not address thisstatement. See TEX. R. APP. P. 47.1. Appellants’ Franks challenge thus

fails. We overrule thisissue.

The judgment of the trial court is affirmed.
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72 hours of the affidavit. We aso note that appellants complain about alleged inconsistencies or falsehoods
by Hodges over matters such as whether the CI or the police initially located the premises. These matters

are not materia to this issue of probable cause nor are they relevant to a Franks analysis. See Franks, 438
U.S. at 164-65.

3 At ora argument, appellant cited Haas v. State, 790 SW.2d 609 (Tex. Crim. App. 1990). Haas
is distinguishable because, among other reasons, there were more than sufficient correctly stated facts in
Hodges affidavit to justify probable cause.



