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OPINION

Charged withburglary of a habitation with two enhancements, appd lant, Thomas DouglasBond,
filed a pretrial motion to suppress identification testimony. After apretrid hearing, the tria court denied
the mation. During the trid, gppellant changed his plea to guilty, withan agreed recommendationfromthe
State. The trid court set punishment at twenty-five years in the Texas Department of Crimind Judtice,
Ingtitutional Divison, in accordance with the State’ s recommendation. Appellant brings three points of
error on apped, claming thetrid court erred: (1) in failing to suppressthe pretrid identificationof asngle
photographat the scene of the incident, for being impermissbly suggestive, and inviolationof due process,



and (2) infallingto undertake the andys's to determine whether the subsequent in-court identificationwas
impermissibly tainted after an improper photograph procedure. We affirm the decision of the trid court.

FACTUAL BACKGROUND

The complainant, LinneaBoone, returned home from shopping one afternoon to find an unfamiliar
car parked in the driveway of her home in Friendswood. Bedieving that the car belonged to a reletive
whom she was expecting, Mrs. Boone entered the back door of her house. Once insde, she saw an
individud carrying a duffle bag down the hall towards her. At that point, she was unable to see the
individud’ sface because the duffle bag blocked her view. However, asthe individud passed her, she was
ableto get aclear view of hisface. Hethen hurried out the front door of the house to the sdewalk that
leads to the driveway. Mrs. Boone quickly followed, getting a second view of the man's face when he
turned onthe sdewak. The man got into the car and when he was seated in the driver’ s seat, Mrs. Boone
looked him directly in the face and ordered her to “Get back into your house,” before driving away

from the scene.

Assoon asthe car drove away, Mrs. Boone went into her house and caled the police. Shegave
adescription of the intruder and his car, induding the license plate number of the vehide. Sheinformedthe
police that there was an infant car seat in the back seet of the intruder's vehicle. The police arrived at the
Boone residence within five minutes of receiving the cal.  Less thanan hour after the incident, Officer Scott
Y oung of the Friendswood Police Department went to Mrs. Boone's home witha single faxed photograph
from the Houston Police Department. Mrs. Boone identified the man in the photograph as the man who
had invaded her home. At trid, she identified gppellant as the intruder.

IDENTIFICATION

In his second and third points of error, gppdlant clams the tria court erred in permitting Mrs.
Boone to make anin-court identificationfollowing animpermissible pretria identification. Anidentification
procedure that is unnecessarily suggestive violates a suspect'sright to afair trid. See Abney v. State,
1 S\W.3d 271, 275 (Tex. App.—Houston[14th Digt.] 1999, pet. ref'd). In determining whether the trial
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court was correct in admitting an in-court identification, the gppelate court employs a two-step andyss,
inquiring: (1) if the photographic display wasimpermissibly suggestive; and (2) if so, whether the suggestive
pretria procedure gave riseto avery substantid likelihood of irreparable misdentification. See Delk v.
State, 855 S.W.2d 700, 706 (Tex. Crim. App. 1993); Abney, 1 SW.3d at 275. If theindicia of
relidbility outweigh the influence of the impermissbly suggestive pretrid identification, the identification
testimony ishdd admissble. Seeid. The defendant hasthe burden to show theidentification isunrdigble

by clear and convincing evidence. Seeid.

Incongdering thefirg prong, we begin by noting that Texas courts have uniformly condemned the
practice of showing a single photograph to a prosecuting witness asa " photo spread,” finding this practice
to be impermissbly suggestive. See Delk, 855 SW.2d at 707; Jones v. State, 944 S.W.2d 50, 52
(Tex. App—Texarkana 1997, pet. ref'd). Therecord in this case shows that while a police officer was
gill a Mrs. Boon€' s house investigeting the crime, Officer Young arrived. Showing Mrs. Boone only a
dangle photograph, he asked, “Do you recognize this individual 7 This pretrid identification was
impermissibly suggestive and thus not admissible. Aspreviously noted, however, the analysis does not end
there. Wemust consider the second prong, i.e., whether theimpermissibly suggestive pretrid identification
gave rise to avery subgtantid likelihood of irreparable misdentification.

In andyzing the second prong, we consider the fallowing factors: a) the opportunity of the witness
to view the perpetrator at the time of the crime; b) the witness's degree of attention; ¢) the accuracy of the
witnesss prior description of the perpetrator; d) the level of certainty demonstrated by the witness at the
confrontation; and €) the lengthof time betweenthe crime and the confrontation. See Delk, 855 S.W.2d
at 706 (atingManson v. Brathwaite, 432 U.S. 98, 114 (1977)). We evduate these factorsin the light
mogt favorable to the trid court's ruling, weighing them and other pertinent factors de novo againd “the
corrupting effect” of the suggestive identificationitsdf. See Loserth v. State, 963 SW.2d 770, 773-74
(Tex. Crim. App. 1998); Delk, 855 S.\W.2d at 706.

Incongdering the firg factor (the opportunity Mrs. Boone had to view the perpetrator at the time

of the crime), we note that the length of the encounter is not necessarily a controlling factor in our



determination. See id. The record shows that Mrs. Boone had aclear view of the man who invaded her
home at least three times at close range; she saw him from the side when he was only three or four feet
away and again at gpproximately eight feet away; and she viewed him athird time from the front when he
was only about four yards away from her.

In considering the second factor (Mrs. Boone's degree of attention), we note that Mrs. Boone
testified that she was highly observant a the time of the offense, as evidenced by her recollection of the
vehicles license plate number, the car seet inthe back of the intruder's vehicle, and the genera description
of the intruder— a description which included a comment that the suspect's mustache was not exactly the
same asit gppeared in the fax photograph. The circumstanceswere dearly atention-riveting— a strange
man was inexplicably indde her house. There is nothing in the record to indicate that Mrs. Boone was
digtracted in her observations or that she was not able to give her full atention to the events at hand. In
fact, Mrs. Boone followed the intruder outside, afact which further demongtrates that his presencein her
home had captured her full attention.

In consdering the third factor (the accuracy of the witness's prior description of the perpetrator),
we note that before she ever saw the fax photograph of gppellant, Mrs. Boone described the intruder in
great detail, sating that he was a dightly built man, standing about 5 feet 8 inches tal and weighing
approximately 140 or 150 pounds, with nearly shoulder length, dark hair; he had a heavy mustache; and
he was wearing a green and blue plaid-type shirt and western cut blue jeans. When she saw the fax
photograph, Mrs. Boone noted that the mustache on the man in the photograph was not exactly the same
but that she thought he looked like the man who had invaded her home. Mrs. Boone then described the
intruder as“a white male about 30 years of age who wasabout 5 feet 6 to 5 feet 8 inchestall
and weighed about 140 to 150 pounds. He was wearing western style blue jeansand had
onagreenand blue plaid shirt. He had dark hair and a dark colored mustache.” Shealso
tedtified the that the intruder had dark blue eyes, afact that could not be determined froma black and white
fax photograph. Appellant offered no proof to refute Mrs. Boone's description of the intruder at trid.
Appdlant clams Mrs. Boone'sfalureto note the burglar’ srace and age inthe pre-photo identification and
her more indefinite height range in the post-photo identification show that her memory was not very
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accurate. The descriptions do not have to be identical in al respects in order to be deemed rdliable and
accurate. Considering the amount of detail Mrs. Boone provided, we find her prior description was

accurate.

In consdering the fourth factor (the level of certainty demonstrated by the witness at the
confrontation), we note that Mrs. Boone congstently recalled the details surrounding the identification on
four separate occasions. Firgt, she gave adescription to the police dispatcher. Next, she gave astatement
to the police after having seen the fax photograph. Then, thirteen months later, she recited the details of
the identification at the hearing on gppellant's motion to suppress. Findly, when asked about the
identificationduring direct and cross-examination at trial, Mrs. Boone described the intruder for the fourth
time. Additiondly, Mrs. Boone testified that her ability to identify the person who burglarized her home
was not based on the photograph but on a clear vision she had of him spesking to her from his car in the
moments before he drove avay from her home. She further testified that she was postive that her in-court
and photo identification of gppellant were correct. When awitnessrecalsthe details surrounding the event
consgtently on multiple occasions, testifies that her ability to identify the person was not based on the
photograph, and testifiesthat she could identify theaccused evenif she had not seen the photograph, ahigh
degree of certainty surroundsthe identification. See Delk, 855 SW.2d a 707. Given Mrs. Boone'sclear
and conggtent testimony, we find a high degree of certainty surrounded her identification of gppellant.

Findly, in congdering the last factor (the length of time between the crime and the confrontation),
we note the sequence of operative events. Mrs. Boone' s home was burglarized on December 12, 1997.
Appdlant'strid started on February 17, 1999. Over thirteen months had passed since Mrs. Boone firgt
saw the intruder taking property from her home. If the witness can recal details and her testimony is
consistent, the passage of time will not detract fromthe identification. See id. (finding passage of eighteen
months inauffident to detract from identification). Because Mrs. Boone recalled a number of specific
details and her testimony was congstent, the passage of thirteen months did not detract from the in-court
identification.

Takentogether, thesefactors cearly outwelgh the influence of the impermissibly suggedtive pretrial



identification. Consequently, appdlant has falled to meet his burden to show by clear and convincing
evidence that the in-court identification is unreliable. Therefore, the suggestive photo spread did not give
rise to a substantid likelihood of irreparable misdentification, and the trid court did not err in permitting
Mrs. Boon€e's in-court identification of the burglar. We overrule appellant's second and third points of

error.

Wherethe in-court identificationwas derived from a sufficiently independent source, the appd late
court need not address whether the pretrid identification was irreparably tainted by any impermissible
suggestiveness. See Johnson v. State, 901 S.\W.2d 525, 534 (Tex. App.—El Paso 1995, pet. ref'd).
Because Mrs. Boone's in-court identification of gppellant was derived from a sufficiently independent
source, we need not address whether the pretrid identificationwasirreparably tainted, and thuswe do not
reach appdlant’ sfirst point of error.

The judgment of the trid court is affirmed.
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