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OPINION

Appellant, Patrick Isaac Espinosa, was found guilty by ajury of murder; hispunishment
was assessed at confinement in the state penitentiary for forty-five years. Inthreeissues for
review, heasserts: (1) thetrial court committed harmful error by refusing to allow hiscounsel
to make an opening statement; (2) the trial court erred in instructing the jury about good
conduct time; and (3) the parole charge mandated by Article 37.07, Section 4 of the Texas
Code of Criminal Procedure is unconstitutional because it contains erroneous information

regarding good conduct time. We affirm.



Therecordreflects the complainant was attending a party at the home of afriend, Troy
Thompson. After becoming intoxicated, five members of the party, including the complainant,
decided to initiate afight with a group of Hispanics who were attending a separate party a a
nearby residence. The complainant and four other young men walked down the street to
appellant’s residence with the intention of provoking afight. After shouts of profanity and
racial slurs, a fight erupted. The complainant and his companions soon found themselves
engaged in a brawl with up to twenty members of the Latin Kings, a large Hispanic gang.

During the fight, appellant fatally stabbed the complainant in the neck.

Inhisfirstissuefor review, appellant complainsthetrial court committed harmful error
by refusing to allow histrial counsel to make an opening statement beforethe jury. After the
prosecutor waived her right to make an opening statement, appellant’ s trial counsel requested
the opportunity to make an opening statement either before the State’ s case-in-chief or before

his own case-in-chief. Thetrial court denied the requests.

Texas law entitles a defendant to present an opening statement to the jury. See TEX.
CODE CRIM. PROC. ANN. arts. 36.01(a)(5) (Vernon1981 & Supp. 2000); Moorev. State, 868
S.W.2d 787, 789 (Tex. Crim. App. 1993). Denia of atimely request to present an opening
statement is adenial of avaluableright and may constitutereversibleerror. See McGowen v.
State, N0.14-94-00246-CR, slipop. a 6, 2000 WL 991321, (Tex. App.—Houston[14™" Dist.]
July 20, 2000, no pet. h.) (en banc) (citing Moore, 868 S.W.2d at 789).

Here, appellant’ s trial counsel made atimely request to exercise his statutory right to
make an opening statement before the jury. Under these circumstances, we hold it was error

for thetrial court to deny counsel’ s request.

The Court of Criminal Appeals recently has held that our inquiry does not to end here,
however. See McGowen v. State, 991 SW.2d 803 (Tex. Crim. App. 1998). Once we have
determined the denial of an opening statement was error, we must conduct aharm analysis to
determine whether it risesto the level of reversible error. Id.; McGowen, No. 14-94-00246-

CR, slip op. a& 6, 2000 WL 991321. Because the error here involves a statutory, rather a



constitutional right,our harm analysisis guided by Rule 44.2(b) of the Texas Ruleof Appellate
Procedure. See Moore, 868 S.W.2d at 789; McGowen, No. 14-94-00246-CR, slip op. & 6,
2000 WL 991321. Rule44.2(b) statesthat “ any [ non-constitutional] error that does not affect
asubstantial right must be disregarded.” See TEX. R. APP. P. 44.2(b). A substantial right is
affectedwhen: (1) the error had a substantial injurious effect or influence in determining the
jury’s verdict; or (2) leaves one in grave doubt whether it had such an effect. See Davis v.
State, No. 14-98-00576-CR, slipop. a 5, 2000 WL 151257 (Tex. App.—Houston[ 14" Dist.]
Feb.10, 2000, no pet.h.). Determining whether the trial court’ s erroneous denial of the right
to make an opening statement substantially influenced the jury’ s verdict is atask that borders
onthe impossible. See McGowen, No. 14-94-00246-CR, slipop. a 9,2000 WL 991321. “At
best, we can examine the trial court’s denial of this valuable right in the context of this
particular case to determine whether we find the error to be harmless.” 1d., slipop. a 10. We
therefore review the entirerecord to discern whether the error had a substantial effect onthe
jury inthe context of the entire case against the defendant. See Davis, No. 14-98-00576-CR,
slip op. at 5, 2000 WL 151257.

Thiscourt hasrecently reached two disparate results in deciding the harm caused by an
erroneous denial of the right to make an opening statement. Compare McGowen, No. 14-94-
00246-CR, 2000 WL 991321 (finding the error harmful) with Davis, No. 14-98-00576-CR,
2000 WL 151257 (finding the error harmless). The difference in the disposition of these
cases was due to the difference in their complexity of facts, defensive issues, and length of
trial. McGowen involvedadeputy sheriff who shot awoman in her home while attempting to
execute an arrest warrant. See McGowen, No. 14-94-00246-CR, slip op. a 2, 2000 WL
991321. McGowen’ sdefensivetheory wasacomplicated assertion of self-defense, whichwas
presented over two days and consisted of testimony from nine witnesses. Id., slip op. at 11.
Further complicating thefacts, the Stateassertedthat M cGowenmanufactured acharge against
the woman to procure an arrest warrant. Id. In contrast, Davis was an uncomplicated

possession of cocaine case that lasted only one day. See Davis, No. 14-98-00576-CR, slip



op. at 6, 2000 WL 151257. Davis sdefense did not involve anew or complicated theory that

the jury might have found difficult to understand without clarification. Id.

We believe the circumstances of this case are more akin to those in Davis than those
in McGowen and militate against a finding of harm. Here, the prosecution and defensive
theories presented by the State and appellant were simple. The factsregarding the fight were
straightforward and easy to follow. The guilt/innocence portion of appellant’s murder trial
lasted only one day. Whileappellant presented thedefensivetheory of self-defenseor defense
of another, the justification was relatively uncomplicated and straightforward in comparison
to the defensive theory presentedin McGowen. Whilethetrial court certainly erredindenying
appellant’ s counsel the right to make an opening statement, we cannot say that suchdenial had
a substantial injurious effect or influence in determining the jury’s verdict. Based on the
similarity of this case to Davis, we hold that the trial court’s denia of the right to make an

opening statement in this case was harmless. Appellant’sfirst point of error isoverruled.

In his second and third issues for review, appellant contends: (1) thetrial court erred
ininstructing the jury regarding the effect of good conduct time; and (2) the statute mandating

such an instruction is unconstitutional.

Theinstructiongivento the jury by the trial courtismandatedby Article 37.07, Section
4(a) of the Texas Code of Criminal Procedure. See TEX. CODE CRIM. PROC. ANN. art. 37.07
8 4(a) (Vernon Supp. 2000); Cormier v. State, 955 S.\W.2d 161, 164 (Tex. App.—Austin
1997, no pet.) (noting the instructioninarticle 37.07, section4(a) ismandatory). Thischarge
is universally applicable to all felonies listed in section 3(g)(a)(1) of article 42.12, which
includes the offense of murder. See TEX. CODE CRIM. PROC. ANN. art. 37.07 8§ 4(a).
Moreover, appellant made no objection to the charge. To preserve an issue for appellate
review, a complaint must generally be presented to the triad court by a timely request,
objection, or motion, stating the specific grounds for the ruling sought. See TEX. R. APP. P.

33.1(a). Here, appellant has not cited, nor have we found any portion of the record where he



raises a constitutional challenge to Article 37.07, Section 4. Thus, the issueis not properly

before us.!

Evenif appellant couldrai se aconstitutional challenge for the first time onappeal, his
contention would nevertheless fail. Apart from an outright pardon, there are two statutory
means by which an inmate may obtain an early release from the penitentiary — “ mandatory
supervision” and“parole.” Aninmate’ seligibility for releasedifferssignificantly under these
two systems. Mandatory supervision, asthe nameimplies, isamandatory rel ease program that
is calculated according to asimple formula. When “the actual calendar time the inmate has
served plus any accrued good conduct time equals the term to which the inmate was
sentenced,” he must be released from the penitentiary under the supervision of the Board of
Pardons and Paroles. See TEX. GOV'T CODE ANN. § 508.147 (Vernon 1998). Parole, as
distinguishedfrom mandatory supervision, iscompl etely discretionary. See TEX. GOV’ T CODE
ANN. §508.001 (Vernon Supp. 2000). If eligible, an inmate may be released on paroleif the
parole panel determines that the inmate’s release will not increase the likelihood of harm to

the public. See TEX. GOV'T CODE ANN. § 508.141(d) (Vernon 1998).

Becausemandatory supervisionisbaseduponamathematical formula, no consideration
is given to the likelihood of harm to the public engendered by the inmate’s release. This
discomforting aspect of mandatory supervisionis moderatedsomewhat by the fact that certain
felons areineligiblefor mandatory supervision. Where, ashere, aninmate has been convicted
of murder, he isineligiblefor mandatory supervision. See TEX. GOV'T CODE ANN. §508.149
(Vernon Supp. 2000). Thus, appellant contends he cannot obtain an early release through the
accrual of good time. Accordingly, appellant claims the charge given to the jury was so
misleading as to infringe upon hisright to due process and due course of law as guaranteed by
the federal and state constitutions. See Jiminez v. State, 992 S.W.2d 633, 638-39 (Tex.

! See Ladd v. Sate, 3 SW.3d 547, 564 (Tex. Crim. App. 1999) (overruling appellant’s constitutional
challenges to a jury charge instruction on the law of parties because the constitutional arguments had not been
raised in the trial court and because the Almanza egregious harm standard does not apply to charge errors
implicating state or federal constitutiona rights).



App.—Houston[1%Dist.] 1999, pet.granted) (holdingtheinstructionmandatedby Article37.07

to be unconstitutionally misleading).

When eval uating whether to rel ease aninmate on parol e, the parole panel isassisted by
guidelines devel oped by the board. See TEX. GOV'T CODE ANN. 8§ 508.144 (Vernon 1998).
The standard parole guidelinesinclude the following factors: (1) current offense or offenses;
(2) time served; (3) the risk factors (consideration for public safety); (4) institutional
adjustment; (5) the criminal history; (6) official information supplied by trial officials
including victim impact statements; and (7) information in support of parole. See 37 TEX.
ADMIN. CODE § 145.2 (1995) (Texas Board of Pardons and Paroles, Standard Parole
Guidelines). Appellant claimsthese factors do not include the accumulation of good conduct
time. However, the accrual of good conduct time is both (1) evidence of an inmate's
“institutional adjustment” and (2) information in support of parole. In its policy statement
relating to parole release decisions, the Board of Pardons and Parol es has specifically stated:

(1)  Otherthanoninitial paroleeligibility,the personmust not
have hadamaj or disciplinary misconduct report inthe six-
month period prior to the date heisreviewed for parole;
which has resulted in loss of good conduct time or
reduction to a classification status below that assigned
during that person'sinitial entry into TDCJ-ID.

37 TEX. ADMIN. CODE § 145.3 (1999) (Texas Board of Pardons and Paroles, Policy
Statements Relating to Parole Release Decisions by the Board of Pardons and Paroles)

(Emphasis added).

Thus, good conduct time is an important aspect of both mandatory supervision and
parole. Inthe context of mandatory supervision, good conduct timeis perhapsamore decisive
factor because it is part of the equation used in calculating the release date. Parole, on the
other hand, is discretionary and is not computed according to a formula. However, the
accumulationof good conduct timeis nevertheless an important considerationwhendeciding
whether aninmate shouldbe released on parole, i.e., if aninmate’s misconduct hasresultedin

the loss of good conduct time, heisineligible for parole for at least six months.



Here, the jury was instructed that appellant could “earn time off the period of
incarcerationimposed through the award of good conduct time.” The charge did not mention
mandatory supervision, but referred only to good conduct time as a possibility rather than a
certainty. Moreover, thejury wasinstructed that it could not accurately predict how the parole
law and good conduct time might be appliedto appellant because the application of those laws
woul d depend upon deci sions made by prison and parole authorities. Finally, the jurywastold
that whileit could consider the existence of the parolelaw and good conduct time, it could not
consider the extent to which good conduct time might be awarded to or forfeited by appellant,
nor the manner inwhichthe parole law might be appliedto appellant. Whil e the use of theword
“earn” may be more indicative of mandatory supervisionthan parole, we do not find the charge
so misleading as to have denied appellant hisright to due process and due course of law. See
Caglev. State, No. 02-99-00205-CR, 2000 Tex. App. LEXIS 4517 (Tex. App.—Fort Worth
Jul.6, 2000); Edwardsyv. State, 10 S.W.3d 699 (Tex. App.—Houston [14" Dist.] 1999, pet.
granted); Luquis v. State, 997 S\W.2d 442 (Tex. App.—Beaumont 1999, pet. granted);
Martinez v. State, 969 S.W.2d 497 (Tex. App.—Austin 1998, no pet.).

Accordingly, appellant’s second and third points of error areoverruled. Thejudgment

of thetrial court is affirmed.
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