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OPINION

Kenneth Mark Braggs appeds his conviction by a jury for aggravated sexua assault of a child
under fourteenyearsof age. Thetrid court assessed his punishment at fifteen yearsimprisonment. Inthree
points of error, gopellant contends. (1) the evidence is legaly and factudly insufficient to support his
conviction; (2) he received ineffective assstance of counsd; and (3) the tria court erred in admitting
hearsay testimony concerning gppellant’ s extraneous acts of sexud abuse to the child victim. We afirm.

The child victim, D.H., tedtified that gppellant started sexudly abusing her whenshe was 11 years
old. He would come into her room at night and touch her breasts, touch her vagina, kiss her, and put his
penisinto her vagina. Appdlant was indicted for the sexud assault of D.H., achild under fourteen years



of age, that occurred onor about July 1, 1996, by placing his penisin her sexud organ. D.H. tedtified that
she wasthirteen yearsold and living withher grandparentsat the time of this assault in 1996. She stated
she was braiding her two-year-old sster’s har when gppellant cameintheroom. D.H.'s sigter left the
room, and gppellant pulled D.H.’s pants down and inserted his penisinto her vagina D.H. and her sster
were done inthe housewhengppe lant assaulted her. D.H. said shetold her mother, godmother, and Sister
about appdlant’s sexua attacks but no one did anything about it. While D.H. was vigting her aunt in
January 1997, shetold her aunt about appellant’s sexud assaults. D. H.'s aunt called Child Protection
Service (CPS) which conducted the investigation.

Dr. Robin Williams, a pediatrician, examined D.H. onMay 8, 1997, several months after gppellant
sexudly assaulted her in 1996. Dr. Williams determined the D.H.’s hymenal opening had been stretched
by “blunt force trauma.” Dr. Williams stated the D.H. had “likely been a victim of sexua abuse”
However, Dr. Williams said she based her opinionon her physical examinationof D.H. and D.H.’ shistory
of reported sexud abuse by appellant. She stated that thereisno physica evidence of sexua abusein 60
percent of these cases. If D.H. had given her afdse history, Dr. Williams stated her opinion of D.H.’s

sexua abuse would not be correct.

In point one, appdlant asserts the evidence is legdly and factudly insufficient to sustain his
conviction. Essentidly, appellant argues that there was no physica evidence to support the jury’ sfinding
that he placed his penisin her vagina, and D.H.’ stestimony lacked credibility due to inconsstencies in her
testimony and her propenstiesfor lying.

In reviewing the legd sufficiency of the evidence, we consider dl the evidence, both State and
defense, in the ligt most favorable to the verdict. Houston v. State, 663 SW.2d 455, 456
(Tex.Crim.App.1984); Garrett v. State, 851 SW.2d 853, 857 (Tex.Crim.App. 1993). In reviewing
the aufficency of the evidence in the light most favorable to the verdict or judgment, the appellate court is
to determine whether any rational trier of fact could have found the essential d ements of the offense beyond
a reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 318-19 (1979); Ransomv. State, 789
S.W.2d572,577 (Tex.Crim.App. 1989), cert. denied, 110 S.Ct. 3255 (1990). Thisstandardisapplied
to both direct and circumdantial evidence cases. Chambers v. State, 711 SW.2d 240, 245



(Tex.Crim.App. 1986). Thejury is the exdusve judge of the facts, credibility of the witnesses, and the
weight to be givento the evidence. Chambersv. State, 805 S.W.2d 459, 462 (Tex.Crim. App. 1991).
Inconducting this review, the appel late court is not to re-eva uate the weight and credibility of the evidence,
but act only to ensure the jury reached arational decison. Muniz v. State, 851 SW.2d 238, 246
(Tex.Crim.App.1993); Moreno v. State, 755 S.W.2d 866, 867 (Tex.Crim.App1988). In making this
determination, the jury can infer knowledge and intent from the acts, words, and conduct of the accused.
Duesv. State, 634 SW.2d 304, 305 (Tex.Crim.App.1982).

The sufficiency of the evidence to support a conviction should no longer be measured by the jury
charge actudly given but rather measured by the dements of the offense as defined by a hypotheticaly
correct charge. See Curry v. State, 975 SW.2d 629, 630 (Tex.Crim.App.1998). “Such a charge
would be one that accurately sets out the law, is authorized by the indictment, does not unnecessarily
increase the State’ sburden of proof or unnecessarily redtrict the State’ stheories of lidbility and adequately
describes the particular offense for which the defendant wastried.” Malik v. State, 953 SW.2d 234,
240 (Tex.Crim.App.1992).

Under Clewisv. State, 922 S.W.2d 126, 133 (Tex.Crim.App.1996), a court of appealsreviews
the factua sufficiency of the evidence when properly raised after a determinationthat the evidenceislegdly
aufficient. I1d. Inconducting afactua sufficiency review, the court of gppea sviewsal the evidence without
the prism of “inthe light most favorable to the prosecution” and setsasidethe verdict only if it isso contrary
to the overwhelming weight of the evidence as to be clearly wrong and unjust. 1d. In conducting afactud
aufficiency review, the court of gppedl s reviewsthe fact finder’ sweighing of the evidence and is authorized
to disagree with the fact finder’ s determination. This review, however, must be gppropriately deferentia
so as to avoid an appellate court’s subgtituting its judgment for that of the jury. If the court of appeds
reverses onfactud sufficiency grounds, it must detall the evidence rdevant to the issue inconsiderationand
clearly state why the jury’ sfindingisfactudly insuffident. The appropriate remedy on reversa isaremand

for anew trid. Id.

A factud sufficiency review must be gppropriately deferentid so asto avoid the appellate court’s
subdtituting its own judgment for that of the fact finder. Santellan v. State, 939 SW.2d 155, 164



(Tex.Crim.App.1997). Thiscourt’s evauation should not substantidly intrude upon the fact finder’ srole
as the sole judge of the weight and credibility of witnesstestimony. 1d. The appellate court maintains this
deference to the fact findings, by finding fault only when “the verdict is againg the great weight of the

evidence presented at trial so asto be clearly wrong and unjust.” Id.

The court of crimind appedls has recently darified Clewis addressing the factua sufficiency
standard of review. See Johnson v. State, N0.1915-98, 2000 WL 140257, a *8 (Tex.Crim.App.
Feb. 9, 2000)(mandate issued May 3, 2000). The court of crimina apped s held, in pertinent part:

We hold, therefore, that our opinion in Clewi s isto be read as adopting the complete avil

factua sufficiency formulation. Borrowingin part from Justice VVance' sconcurring opinion

inMata v. State, 939 SW.2d 719, 729 (Tex.App.--Waco 1997, no pet.), the complete

and correct standard areviewing court must followto conduct a Cl ewi s factua sufficiency

review of the dements of a crimind offense asks whether a neutrd review of al the

evidence, both for and againg the finding, demondtrates that the proof of guilt is so

obvioudy weak as to undermine confidence in thejury’s determination, or the proof of
guilt, dthough adequate if taken aone, is greetly outweighed by contrary proof.

Johnson, 2000 WL 140257, at * 8.

D.H. tedtified that she was thirteen years of age at the time of the offense, and that she was saying
with her grandparents when the assault occurred. D.H. testified that she was braiding her two-year-old
sgter’ shar whenappdlant cameintotheroom. D.H.'s Sster |eft the room, and gppelant pulled her pants
down and inserted his penis in her vagina. The evidence is legdly sufficient to prove aggravated sexud
assault of achild under fourteenyearsof age. TEX. PEN. CODEANN. 822.021(8)(1)(B)(i) (Vernon1994
& Supp. 2000)([A] person commits an offense if the person intertionally or knowingly causes the
penetration of . . . the femae sexud organ of achild by any means). Appelant’sargument that D.H.was
not credible was for thejury. Chambers, 805 S.W.2d at 462. Thetestimony of avictim standing aone,
evenwhenthe victim isachild, is sufficient to support a conviction for sexud assault. Ruizv. State, 891
SW.2d 302, 304 (Tex.App.—San Antonio 1994, pet. ref’ d). Wefindthat arationd trier of fact could find
gopdlant intentiondly and knowingly caused his sexua organto penetrate the femde sexuad organof D.H.,
a child under the age of fourteen years. Appelant’s contention that the evidenceis legdly insufficient to

sugtain his conviction is overruled.



Under point one, gppellant further arguesthe same evidence is factudly insufficient. D.H. tetified
that appellant inserted his penisinher vagina. Appdlant did not testify. The only defensive evidence was
reputationtestimony from severa relaives of D.H. to the effect D.H. tended to lie sometimes. Appdlant
argues there was no physica evidence of sexuad abuse, and Dr. William's opinion was inconclusve.
Appdlant’ sargument goesto the weight and credibility of the evidence. What weight to give contradictory
testimonid evidence is within the sole province of the trier of the fact, because it turns onan evauation of
credibilityand demeanor. Cain v. State, 958 S.W.2d 404, 408-09 (Tex.Crim.App.1997). Accordingly,
we mugt show deference to the jury’sfindings Id. at 409. A decison is not manifesly unjust merely
becausethe jury resolved conflicting views of the evidenceinfavor of the State. 1d. at 410. Inperforming
afactua sufficiencyreview, the courts of appeals are required to give deferenceto the jury verdict, examine
all of the evidence impartidly, and sat asde the jury verdict “only if it is so contrary to the overwhelming
weight of the evidence as to be dearly wrong and unjust.” Cain, 958 SW.2d at 410; Clewis, 922
SW.2d at 129. We have examined al of the evidence impartidly, a neutra review, and do not find that
proof of murder isso “obvioudy weak asto undermine confidenceinthe jury’ sdetermination.” Johnson,
2000 WL 140257, at * 8. Under thenew Clewis-Johnson test, we further find that the proof of guilt is
not grestly outweighed by appellant’s contrary proof of D.H.’s reputation for truth and Dr. William's
incondusve opinion. 1d. Consdering dl of the evidence, measuring it againgt the charge (here, correctly
given), and giving due deferenceto the role of the jury asfact finder, we cannot say that the finding of guilt,
beyond a reasonable doubt, is so contrary to the overwhdming weight of the evidence asto be clearly
wrongand unjust. See Reaves v. State, 970 SW.2d 111, 118 (Tex.App.-Dallas 1998, no pet.). The
evidence isfactualy sufficient to sustain appellant’ s conviction, and we overrule gppellant’ spoint of error

one.

In point two, appedlant contends he received ineffective assstance of counsd for the following

reasons:

1. Although apretrid hearing was held on gppdlant’smation in limine, trid counsd faled to file

the motion and the trid court’s order thereon.



2. Falureto invedtigate the CPS investigation prior to trid resulting in the admission of tesimony

by the CPS worker concerning extraneous offenses involving agppellant and the child victim.

3. Falureto object to hearsay testimony by the CPS investigator concerning extraneous sexua
contacts by appdlant with D.H.

Appdlant failed to file amotion for new tria and conduct a pretrid hearing to develop evidence
astohistria counsd’sreasonsfor acting as she did. Thereis nothing in the record to show why counsd
faled to fileamotion in limine, conduct amore complete investigation of the CPS worker’ s investigation,

or object to the hearsay testimony of the CPS worker about sexua contacts by appellant with D.H.

Clams of ineffective assistance of counsel are evauated under the two-step andysis articulated in
Strickland v. Washington, 466 U.S. 668 (1984). Thefirst step requires gppellant to demonstrate that
trid counsd’s representation fdl below an objective standard of reasonableness under prevailing
professona norms. See Strickland, 466 U.S. at 688. To satisfy this step, gppdlant mugt identify the
acts or omissons of counsd dleged as ineffective assstance and affirmatively prove they fel below the
professiona normof reasonableness. See McFarlandv. State, 928 S.W.2d 482, 500 (Tex.Crim.App.
1996). The reviewing court will not find ineffectiveness by isolating any portion of trid counsd’s
representation, but will judge the claim based on the totdity of the representation. See Strickland, 466
U.S. at 695.

The second step requires gppdlant to show prgudice from the deficient performance of his
attorney. See Hernandez v. State, 988 SW.2d 770, 772 (Tex.Crim.App. 1999). To establish
prejudice, angppedlant mugt prove that but for counsd’ s deficient performance, the result of the proceeding
would have been different. See Strickland, 466 U.S. at 694.

Inany case andyzing the effective ass stance of counsd, we begin withthe strong presumptionthat
counsd was effective. See Jacksonv. State, 877 SW.2d 768, 771 (Tex. Crim.App.1994) (en banc).
We mugt presume counsdl’s actions and decisions were reasonably professiona and were motivated by
sound trid Strategy. Seeid. Appdlant hasthe burden of rebutting this presumptionby presenting evidence
illugraingwhy tria counsdl did what he did. See id. Appdlant cannot meet this burdenif the record does
not affirmatively support the daim. See Jacksonv. State, 973 S.W.2d 954, 955 (Tex.Crim.App. 1998)
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(inadequate record on direct appeal to evaluate whether tria counsdl provided ineffective assistance);
Phetvongkhamv. State, 841 SW.2d 928, 932 (Tex.App.—Corpus Christi 1992, pet. ref’ d, untimely
filed) (inadequate record to eval uate ineffective assstance clam); see also Beck v. State, 976 SW.2d
265, 266 (Tex.App—Amarillo 1998, pet. ref’ d) (inadequate record for ineffective assstancedam, ating
numerous other cases with inadequate records to support ineffective assistance claim). A record that
specificaly focuses onthe conduct of trid counsdl is necessary for aproper evauationof anineffectiveness
cdam. See Kemp v. State, 892 SW.2d 112, 115 (Tex.App.—Houston [1st Dist.] 1994, pet. ref’d).

In our case, the record is completely slent as to the reasons appellant’ strid counsdl chose the
course shedid. Therefore, thefirst prong of Strickland isnot metinthis case. Because appellant did not
produce evidence concerning trid counsel’ s reasons for choosing the course she did, we cannot find that

gppdlant’strid counse was ineffective. Appelant’s point of error two is overruled.

In point three, appelant contends the trid court erred by admitting hearsay testimony in violation
of his ruling on appellant’s motion to exclude hearsay “outcry” statements offered under article 38.072,
Texas Code of Criminal Procedure. Article 38.072 appliesto prosecutions committed againgt a.child 12
years of age or younger, and gpplies only to outcry statements that described the aleged offense.
Soecificdly, appellant argues the CPS worker wasimproperly alowed to tedtify to extraneous sexud acts
by appellant with D.H. in prior years. Appellant’s objection at trial was the testimony was hearsay.
Appdlant made no objection that in anyway mentioned the tria court’s ruling on appelant’s motion to
exclude “outcry” witness testimony under article 38.072.

The State gave noticeto gppelant several months beforetrid that it intended to introduce evidence
of saven instances of sexud conduct by gppelant whichoccurred prior to the charged act in 1997. At the
pretria hearing, the tria court specificaly found that dl of these instances except one were admissible under
atide 38.37, Texas Code of Crimind Procedure. The six extraneous acts alowed by thetria court were
“pursuant to a continuing course of crimind activity” from 1994 to July 1, 1997 (the date of the charged
offensein theindictment) with D.H. The one extraneous act not dlowed by the trid court concerned a
sexua assault by appellant uponanother child. Article 38.37 specifically permitsevidence of other “crimes,
wrongs, or acts committed by the defendant againgt the child who is the victim of the alleged offense’ to



be admitted for “its bearing on rdlevant matters.” TEX. CODE CRIM. PROC. ANN. art. 38.37, Sec. 2
(Vernon 1994 & Supp. 2000); See Howland v. State, 966 S.W.2d 98, 101-102
(Tex.App.—Houston[1st Dist.] 1998), aff’ d, 990 SW.2d 274 (Tex.Crim.App.1999).

At trid, appdlant objected on the ground the testimony was hearsay. Appellant made no
objections regarding the violation of the trid court’s order excluding “outcry” statements under article
38.072. Because histrid objection does not comport with the issue raised on appedl, he has preserved
nothing for review. TEX. R. APP. P. 33.1(a); Ibarrav. State, 11 SW.3d 189, 197 (Tex.Crim.App.
1999). See also Gallegosv. State, 918 S.W.2d 50, 56 (Tex.App.-Corpus Christi 1996, pet. ref’ d)
(at trid, gppellant objected to CPS worker’ stestimony of extraneous sex actswithchild victim by gppellant
on grounds of hearsay; on apped, appdlant complained that such acts were not related to the “dleged
offensg’ under article 38.072; court of appeds held that nothing was preserved for review because
objection at tria differed from complaint on apped). We overrule appellant’s point of error three.

We dffirm the judgment of the triad court.
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