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OPINION ON MOTION FOR REHEARING

Inour previous opinion, we affirmed the tria court’ s decisionoverruling Appel lant’ smotionfor new

trid. On mation for rehearing, we now affirm our previous opinion and overrule Appdllant’s motion.

Background

On March 26, 1999, Appdlant pleaded guilty to robbery and, pursuant to a plea agreement,
received a sentenceof 25 years confinement. Onemonth later, Appdlant timely filed amotion for new trid,
with the court below setting the hearing date for June 4, 1999 - three days prior to the 75-day timetable



for suchmotions.  Theday prior to the date set for the hearing, however, Appe lant’s counsdl |learned that
the triad court had not timely issued a bench warrant for Appdlant. After bringing this to the trid court’s
attention and without objection by Appellant, the hearing was reset for June 11, 1999 - 79 days after
sentencing.  On June 11, 1999, the trial court announced that Appellant’s motion for new trial was
overruled by operation of law asthe 75-day timetable for ruling on such motions had expired. Following
her unsuccessful appeal, Appdlant now files this motionfor rehearing. Weaffirm our previous opinion and
deny Appellant’s motion for rehearing.

Discussion

The Court of Crimina Appeds has held that the right to a hearing on amoation for new trid is not
anabsoluteright. See Reyesv. State, 849 SW.2d 812, 815 (Tex. Crim. App. 1993). Likewise, case
law holds that where an appdlant filesatimey motion for new trid but fals to object to the tria court’s
untimey setting for the hearing on the same moation, the gppellant waives her complaint. See Baker v.
State, 956 S.W.2d 19, 24-25 (Tex. Crim. App. 1997). Appellant appears to acknowledge thisrule but
neverthdess citesthe holding in Graham v. State for the propositionthat her failure to object to the trid
court’ serror insetting the hearing date does not waive such error as an objection would have been futile.

Grahamyv. State, 710 S\W.2d 588, 591 (Tex. Crim. App. 1986).

In Graham, a police officer arrested the gppellant on suspicion that she was driving while
intoxicated. See Id. at 590. Once at the station, however, the police faled to adminigter the intoxilyzer
test ongppdlant due to anabsence of officersquaified to operate the device. 1d. At trid, the prosecutor
thenasked the arresting officer whether he had “seen people that were lessintoxicated than[the appel lant]
flunk anintoxilyzer test.” 1d. at 591. Appellant then objected to this question on the grounds that it called
for gpeculation, withthe court alowing the question based on the tests he had observed. Without further
objection from appellant, the prosecutor then narrowly rephrased the question to comply with the judge' s
ruling to which the officer answered “yes, ar.” 1d. On apped, the appdlant argued that the trid court’s
rulingwaserror; however, the gppellate court overruled the argument on grounds that the appellant falled
to preserve any error by not objecting to the prosecutor’ s rephrased question. 1d. The Court of Crimind



Appeds then reversed, holding that appellant’s failure to object to the narrowly rephrased question
falowing the trid judge soverruling of his objection to the origind question would have been “futile” 1d.

In our opinion, the haldingin Grahamhas no application to the present case asit only addresses
the evidentiary issue of preservation of error during tesimony. We declineto extend thisholding to matters
of procedure as Appellant would have us do. Moreover, evenif we were to apply the Graham holding
to our case, Appdlant falsto state why an objectionto the trid court’ s untimdy setting for rehearing would
have been futile. Specificdly, counsel does not tell us why Appellant’s presence could not have been
procured withinthe 75 day period set out inRule of Appellate Procedure 21.8. Accordingly, weoverrule
Appelant’s motion for rehearing.
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