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OPINION

A jury found Appelant Marcus Dwayne Banks guilty of crimindly negligent homicide. The trid

court origindly sentenced him to two years' imprisonment in agtate jail and a $10,000 fine. Three days

later, the tria court re-sentenced him to twenty years imprisonment in the ingditutional divison and a

$10,000 fine. Banks appedl s inthree pointsof error, contending that the trid court erred in re-sentencing

himbecause (1) the place of confinement in the origina sentence was surplusage; (2) to do so violateshis

condtitutiona protections againgt double jeopardy; and (3) the origind sentencewas vdid becausethetrid

court failed to make an affirmative deadly weapon finding. We affirm.

BACKGROUND



Bankstried to stop afight between one of his friends and a second man. When the victim, Oscar
Dwayne Gilbert, prevented Banks from stopping the fight, Banks pulled out a pistol and shot himin the
chest. When Gilbert turned to flee, Banks shot him a second time.  Gilbert died from his wounds.

Before trid, Banks pleaded true to an enhancement paragraph that he had previoudy been
convicted of afdony. At trid, the jury found him guilty of crimindly negligent homicide and made an
affirmative deadly wegpon finding. Thetrid court then tried the punishment phase of trid. Although the
judgment reflects the enhancement and anaffirmative deadly weaponfinding, and the tria court ordly noted
Banks's previous felony, the court sentenced him to “two yearsin the statejail and a$10,000 fine” The
prosecutor had erroneoudy advised the court that this was the maximum sentence available.

Three days later, the State redized that with the enhancement and deadly wegpon finding, the
actual range of imprisonment was two to twenty years. Further, Sate law required that the imprisonment
beservedinthe inditutiond divison, not astatejail fadlity. Thus, the State moved for resentencing, arguing
that the origind sentence was void. The trid court agreed, conducted a second punishment tria, and
assessed the maximum punishment of twenty years' imprisonment inthe indtitutiond divisonand a$10,000
fine

POINT OF ERROR ONE

Inhisfirg point of error, Banks contendsthat the trid court erred in re-sentencing imbecausethe
place of imprisonment originaly specified by the court was surplusage, not a part of the sentence. If the
place of confinement was mere surplusage, he contendsthat his origina two-year sentence was legal and
proper. We conclude that the place of confinement isa part of the sentence and that whenan unauthorized
place of imprisonment is specified, the sentenceis void.

As previoudy noted, the terms of punishment origindly pronounced by thetrid court in this case
were two years confinement in a state jail and a $10,000 fine. Banks suggests that the place of
imprisonment specified is mere surplusage, dting Jenke v. State, 487 S.W.2d 347 (Tex. Crim. App.
1972). In Jenke, thejury’s verdict assessed punishment &t life inthe Texas House of Corrections, which
did not exigt, instead of Texas Department of Corrections. On gpped, the court held that “wherethe place
of confinement stated in ajury verdict is unauthorized, it may be treated as surplusage, and the judgment
may be entered by the court specifying the proper place.” Id. at 348.



Jenke isdiginguishable onseverd grounds. Firg, in this casg, it isthe court’s sentence that sets
forth an unauthorized place of imprisonment. Thereis no jury’s verdict on punishment. Second, Jenke
gpplied to a Studion that is now specificdly addressed by article 37.10(b) of the Code of Crimina
Procedure,* which is ingpplicable to thiscase. Third, the mistake in Jenke was a mere misnomer, not

specification of imprisonment in an exigting, but erroneous, place.

I nstead, we conclude that the place of imprisonment isa part of the sentence, not mere surplusage.
Texaslaw definesa* sentence” as. “[the] part of the judgment . . . that ordersthat the punishment be carried
into execution in the manner prescribed by law.” TEX. CODE CRIM. PROC. ANN. art. 42.02 (Vernon
Supp. 2000). Thus, according to the statute s plain language, “ a sentence is nothing more than the portion
of the judgment setting out the terms of punishment.” State v. Ross, 953 S.W.2d 748, 750 (Tex. Crim.
App. 1997).2 While other aspects of the judgment, such as an afirmative deadly weapon finding, may
affect the sentence, they are not apart of it. Id.

The*“terms of punishment” for most crimes can be found inthe current version of the pena code.
The Texas Pena Code dassfies crimesas misdemeanors or feloniesaccording to the “relative seriousness
of theoffense” TEX. PEN. CODE ANN. 88 12.03 & 12.04 (Vernon 1994). For felonies, there arefive
categories, ranging from state jall feloniesto capitd felonies. Seeid. § 12.04. As the felony becomes
more serious or the offender is shown to be arepeat or habitud crimind, the place of confinement changes.
Seeid. 88 12.31-12.35. Thus, imprisonment for the lowest leve felony, agatejal felony, isin a“ sate
jal.” Seeid. 8§ 12.35. Imprisonment for al other more serious feloniesis specified by statute to occur in
“theinditutiond divison.” Seeid. 88 12.31-12.34. These are digtinct divisons inthe Texas Department
of Crimind Justice, not synonyms.

Banks's aimindly negligent homicide is a date jail fdony. However, his prior felony drug

conviction elevates the seriousness of this crime, and “on conviction, he shall be punished for a second-

L “If the jury . . . in the verdict assesses both punishment that is authorized by law for the offense

and punishment that is not authorized by law for the offense, the court shal reform the verdict to show the
punishment authorized by law and to omit the punishment not authorized by law.” TEX. CODE CRIM. PROC.
ANN. art. 37.10(b) (Vernon Supp. 2000).

2 For example, the sentence in Sate v. Ross included the facts that the appellant was to serve
sixteen yearsin the penitentiary, beginning on a certain date, that the term was concurrent, and that he must
pay a $500 fine. Id.



degree fdony.” Id. § 12.42(a)(3). Punishment for a second-degree felony is “imprisonment in the
inditutiond divisonfor any termof not morethan20 yearsor lessthan2 years.” |1d. §12.33. Evenif there
were no enhancement for Banks' s prior felony, the judgment reflects that he used a deadly weapon when
hekilledthe victiminthis case. ThiselevatesBanks spunishment tothelevel of athird-degreefdony. See
id. 8§ 12.35(c)(1). Under the code, a third-degree felon “shal be punished by imprisonment in the
inditutiond divisonfor any termof not more than ten years and not less than two years.” 1d. 8 12.34(a).
When the judgment reflects enhancements because of prior convictions, or when there is an afirmative
deadly weaponfinding, the trid court cannot punishaimindly negligent homicideasastatejall fdony. See
Statev. Allen, 865 SW.2d 472, 473-74 (Tex. Crim. App. 1993) (addressing enhancement because of
prior conviction); see generally Dickson v. State, 986 SW.2d 799, 803 n.3 (Tex. App.—Waco
1999, pet. ref’d) ( punishment after affirmative deadly wespon finding).

Because of the dictates of the Texas Pend Code, which specifies imprisonment in the indtitutiond
divison as a term of punishment for more serious felones, we conclude that the place of confinement
specified in the sentence may not be ignored as mere surplusage.  The origind sentence assessed by the
trid court was unauthorized by law. Accordingly, it was void. See Ex parte Beck, 922 S\W.2d 181,
182 (Tex. Crim. App. 1996); Cooper v. State, 527 SW.2d 898, 899 (Tex. Crim. App. 1975). As
such, thetrid court did not err in re-sentencing Banks. See Cooper, 527 S.W.2d at 899.

Banks nonetheless appedls that if his origina sentence was illegal and void, the State used an
improper procedure to rectify the sentence. Banks claims that the State's oral motion to set aside
sentencing was tantamount to amotionfor new trial under Texas Rule of Appellate Procedure 21.1, which
the Stateisnot permitted to seek. We disagree withBanks sreasoning. If thefirst sentencewasvoid and
thusillegd, the State would have been permitted to apped it. See TEX. CODE CRIM. PROC. ANN. art.
44.01(b) (Vernon Pamp. 2000). If the State had appeded, it would have been proper for this Court to
remand for a second punishment hearing. See Busselman v. State, 713 SW.2d 711, 713 (Tex.
App.—Houston [1% Digt.] 1986, no pet.); see also State v. Rowan, 927 SW.2d 116, 116-17 (Tex.
App.—Houston [1% Dist.] 1996, no pet.). Wefind no legd restriction that prevents the State from filing a
motion to re-sentence to correct avoid sentence. The procedure smply alowed thetria court to correct

the mistake without the delay caused by an gpped.

Accordingly, we overrule point of error one.



POINT OF ERROR TWO

In his second point of error, Banks argues that the triad court erred in re-sentencing him because
doing so violated the doubl e-jeopardy protections of the Texasand United StatesCondtitutions. He asserts
he was subj ected to punishment twicefor the same offensewhenthe trid court withdrew itsorigind, invaid
sentence in this case and subsequently imposed avaid one. We disagree.

Here, Banks s origina sentence was set aside because it was void. Jeopardy does not attach to
avoid judgment. See Hoang v. State, 872 SW.2d 694, 698 (Tex. Crim. App. 1993); Cooper, 527
SW.2d at 899; Godsey v. State, 989 SW.2d 482, 494 (Tex. App.—Waco 1999, pet. ref’d). Thus,
because jeopardy did not attach to the initia void judgment, Banks's double-jeopardy protections were
not violated.

Accordingly, we overrule gppellant’s second point of error.

POINT OF ERROR THREE

Inhisthird point of error, Banksarguesthat the trid court erred in re-sentencing him “becausethe
two-year sentence was vaid in that the judge asthe trier of fact made no deadly weapon finding.” We
disagree.

Here, the written judgment reflects that an afirmaive deadly-weapon finding was made. When
the trid court is the trier of fact on punishment, it has the authority, but not the obligation, to make an
afirmative finding of the use of adeadly weapon. See Ex parte Franklin, 757 SW.2d 778, 780 (Tex.
Crim. App. 1988). Thetrid court must make a “ separate and specific afirmative finding.” Hooks v.
State, 860 SW.2d 110, 114 (Tex. Crim. App. 1993). However, the rules do not require the tria court
to pronounce a deadly weapon finding as when it pronounces sentence. “The only requirement of an
affirmative finding of a deadly wegpon istheat thetrid court enter the finding in itsjudgment.” Turner v.
State, 866 SW.2d 117, 118 (Tex. App.—Fort Worth 1993, no pet.). Becausethetria court entered
the dfirmative deadly weapon finding in its judgment, we find Banks's argument without merit.

Accordingly, we overrule point of error three.



Having overruled each of appdlant’s points of error, we affirm the trid court’s judgment.

IS Joe L. Draughn
Judtice
Judgment rendered and Opinion filed October 19, 2000.
Pandl consigts of Justices Draughn, Lee, and Hutson-Dunn.”
Publish— TEX. R. APP. P. 47.3(b).

" Senior Justices Joe L. Draughn, Norman Lee, and D. Camille Hutson-Dunn sitting by assignment.
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