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OPINION

Appelant entered a plea of guilty to the fdony offense of aggravated sexua assault without an
agreed recommendationon punishment fromthe State. Following the return of apre-sentenceinvestigation
(PSI) report, the court assessed punishment at confinement for forty yearsin the Ingtitutiona Divison of
the Texas Department of Crimina Judtice.

Appdlant's appointed counse filed a motion to withdraw from representation of gopellant aong
with asupporting brief in which he concludes that the appeal is whally frivolous and without merit. The
brief meetsthe requirementsof Andersv. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493



(1967), by presenting a professiona evauation of the record demongrating why there are no arguable
grounds to be advanced. See High v. State, 573 SW.2d 807 (Tex. Crim. App. 1978).

In his efforts to comply with the requirements of Ander s, appellate counsdl raises two arguable
grounds of error dleging that gppellant'stria counsd rendered ineffective assistance of counsdl: (1) at the
PSI hearing, by faling to advance the possibility of temporary insanity dueto intoxication, in mitigeation of
appdlant's punishment, and (2) by failing to object to evidence of unadjudicated extraneous offensesinthe
PSI report. We agree with gppellate counsel that the record does not reflect ineffective assistance of
counsd &t trid.

Any dlegation of ineffectiveness must be firmly founded in the record, and the record must
afirmatively demonstrate the dleged ineffectiveness. See Thompson v. State, 9S.W.3d 808, 813 (Tex.
Crim. App. 1999). A subgtantid risk of failure accompanies an gppelant's clam of ineffective assstance
of counsd on direct appeal. Rarely will a reviewing court be provided the opportunity to make its
determinationondirect appeal witharecord capable of providing afar evauation of the meritsof the daim
invalving such a serious dlegation. See id. Inthe mgority of instances, the record on direct apped is
amply undeveloped and cannot adequately reflect the failings of trid counsd. See id. at 813-814.

We do not judge the trid counsdl's performance with the benefit of hindsight, and our review of
counsd'srepresentationis highly deferentid. See Thompson, 9 SW.3d a 813; McFarland v. State,
928 SW.2d 482, 500 (Tex. Crim. App. 1996). We indulge a strong presumption that trial counsd
rendered effective assistance. Appellant must overcome the presumption that the challenged action might
be considered sound trid strategy. See Thompson, 9 SW.3d at 813; Jackson v. State, 877 SW.2d
768, 771 (Tex. Crim. App. 1994). When the record is Slent as to counsd's reasons for his actions, an
appedl s court does not specul ate onthose reasons but merely concludesthat the presumption of sound trid
strategy has not been rebutted. See Jackson, 877 SW.2d at 771.

In the present case, the record before usis not entirdy slent on theissue of trid srategy. During
a hearing on his motion for continuance on sentencing, tria counsd informed the court that he was
developing a "very complicated defensve’ strategy related to substance abuse and sexud dysfunction.



Although counsdl did not explain this defensive srategy, his comment would suggest thet he was mindful
of the aspects of the case pertaining to intoxication and any extraneous offenses related to sexud
dysfunction. Thus, the record asit sands fals to demondtrate ineffective assstance of counsel. Because
the record fals to overcome the strong presumptionthat counsel acted withinthe wide range of reasonable

professiona assstance, no arguable grounds of error are presented for review.

A copy of counsdl's brief was delivered to appellant. Appelant was advised of the right to
examine the gppellate record and to fileapro se response. As of thisdate, no pro se response has
been filed.

We have carefully reviewed the record and counsd's brief and agree that the apped is wholly

frivolous and without merit. Further, we find no reversble error in the record.

Accordingly, the judgment of thetrid court is affirmed and the motion to withdraw is granted.
PER CURIAM
Judgment rendered and Opinion filed October 19, 2000.
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