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OPINION

Thetrid court convicted Appelant, Jarvis Wayne Piper, of possession of a controlled substance.
Punishment, enhanced by two prior convictions for possession of controlled substances, was assessed at
25 years confinement. On apped Piper arguesthat the trid court erred in enhancing his punishment.  In

its brief, the State concedes the merit of Appdlant’'s clam. We reverse and remand the case for
resentencing.



Sentence Enhancement

In his sole point of error, Appellant argues that the tria court erred inenhancing his punishment as
the evidence adduced at trid was inauffident to sustain the enhancement allegations in the indictment.
Specificdly, Appellant contends that the admissions made by Appelant, upon which the court relied for
enhancement, were insufficient to sustain afinding that the State had proven the enhancement alegations
beyond a reasonable doubt. We agree.

Upon conviction for multiple fony offenses, the Texas Pena Code provides severd scenarios
under which the trier may enhance a defendant’s punishment range. TEX. PEN. CODE ANN. § 12.42
(Vernon Supp. 2000). Section 12.42(d), the applicable provision in the ingtant case, provides that:

[i]f it isshown on thetrid of a fdony offense . . . that the defendant has previoudy been

finaly convicted of two felony offenses, and the second previous felony conviction isfor

an offense that occurred subsequent to the first previous conviction having becomefind,

on convictionhe shdl be punished by imprisonment . . . for life, or for any termor not more
than 99 years or less than 25 years.

Id. at 812.42(d). Proof asto prior convictions aleged for enhancement of punishment rest with the State,
withthe standard of such proof being beyond areasonable doubt. Ex parte Augusta, 639 S.W.2d 481,
484 (Tex. Crim. App. 1982), overruled on other grounds, Bell v. State, 994 SW.2d 173 (Tex.
Crim. App. 1999). Thisburdenincludesproof that the date of the offense which led to the second felony
conviction was subsequent to the date the first felony conviction became find. 1d. If the hearing was
before the tria court, and there was error, then the defendant will only be entitled to a new punishment
hearing. TEX. CODE CRIM. PROC. ANN. Art. 44.29(b) (Vernon Supp. 2000); Bell, 994S.W.2d at 175
(holding that it would not violate federal double jeopardy to alow the State a second chance to present its

proof of prior convictions and overruling any cases to the contrary).

In the indant case, the evidence shows that on January 6, 1999 Appdlant was indicted for the
offense of possession of a controlled substance weighing morethan4 grams and lessthan 200 grams. The
two enhancement paragraphs of the indictment aleged that the Appelant had two prior Harris County
convictions for possession of controlled substance offenses, the first occurring on October 15, 1992 in



cause number 562582 and the second onJune 8, 1994 incause number 9413241. Theindictment stated

that the offense in June 1994 occurred after the offense in 1992 became final. During the guilt/innocence

phase of Appdlant’strid, the State adduced the following proof of Appellant’s prior convictions:
Prosecutor:  You're not exactly law abiding, would you agree with that? You have

been to the pen out of this Court back in 1992 and that was for
possession of cocaine, right?

Appdlant: Yes.
Prosecutor:  You did four years T.D.C?
Appd lant: Yes, maam.

Prosecutor:  Then you went a second time in 1994 out of the 263" District Court and
at that time it was for delivery of a controlled substance, right?

Appdlant: Yes, maam.

Prosecutor:  You did eight years that time?

Appd lant: Yes.

Prosecutor:  You'reon parole for that charge currently?

Appd lant: Yes.
After didting this testimony, both sdesrested. The trid court subsequently found Appelant guilty and
proceeded to the punishment phase where the State reoffered dl evidence adduced at trid with emphasis
placed onthe fact that Appellant admitted to his prior convictions. Based on this evidence, the court found

the enhancement dlegations in the indictment to be true and sentenced Appdlant to 25 years confinemen.

Based onthis evidence, we find that the State failed to prove beyond a reasonable doubt that the
date of the offense which led to Appelant’s second felony conviction was subsequent to the dete his first
felony conviction became final. Because the State failed to meet its burden of proof, the trial court erred
in finding the enhancement dlegations in the indictment to be true. Pursuant to article 44.29(b) and the
Court of Crimind Appeds holding in Bell, we reverse and remand the case to the tria court with
ingructions to conduct a new sentencing hearing.
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