Affirmed and Opinion filed November 16, 2000.

Fourteenth Court of Appeals

NO. 14-99-00825-CV

DENNISCARLTON, INDIVIDUALLY AND ASREPRESENTATIVE OF ALL
PERSONSSMILARLY S TUATED, Appellant

V.

TRINITY UNIVERSAL INSURANCE COMPANY, Appellee

On Appeal from the 56th District Court
Galveston County, Texas
Trial Court Cause No. 98CV0674

OPINION

This is an apped of a suUmmary judgmat in a dass action lavsuit by a policyholder
agand his inaurance company to recover damages for losses suffered as the result of damage
to his inared astomobile  The policyholder, Dennis Calton, brought suit agang Trinity
Universd Insurance Comparly on behdf of himsdf and dl insureds amilaly  Stuated,
daming Trinity was obligated to pay for the “inherent diminished vdue’ of his vehide At
isue is the scope of coverage and the insurer’s limit of licdlity under the insurance palicy.



|. FACTUAL AND PROCEDURAL BACKGROUND

Calton purchased a “Texes Standard Persond Auto Policy” from Trinity covering
his 1993 Dodge Spirit astomobile During the policy period, thieves sole Carlton's vehide
Calton promptly notified Trinty of the loss  Although the police were able to recover
Carlton's automobile, it suffered dameges as a result of the theft. In addition, the thieves put
more than 3500 miles on the vehide while it was in thar possesson. Carlton origindly
asked Trinity to dedlare his vehide a totd loss because of the extent of the damage and the
additiond mileege Trinity, however, deemined that Calton's automobile could be
repared and returned to its pretheft condition.  Calton authorized Trinity to repar the
vehicle, and Carlton had no complant with the extent, naure, or qudity of the repairs Trinity
made. However, he dleged that even though the repairs were not improper, inadequae or
incomplete, the vdue of his automobile was diminished as a result of the loss  Calton
asarted tha Trinty was required to pay the “inheret diminished vadue” which Carlton
Oefines as the difference between the prelloss vdue of the insured automobile and its vaue
aiter Trinity repaired it and retuned it to hm  Carlton dleged tha his vehidés “inherent
diminished vaug’” was goprased & no less than $449.90, and tha when he traded his
repared automobile to a deder the same day Trinity returned it to him, he recaved a lesst
$2,000 less then the “blue book” trade-in vdue  Trinity refused to pay on the Sated grounds
thet “inherent diminished value’ was not a covered loss under the palicy.

On July 24, 1998, Calton's datorney sent a notice letter, under the Texas Deceptive
Trade Practices - Consumer Protection Act (“DTPA”), to Trinity's presdent on behdf of

1 The Texas legidature has delegated to the State Board of Insurance the duty to promulgate
a standard and uniform insurance policy for private passenger automobiles. See TeX. INS CODE ANN. §
5.06(1) (Vernon Supp. 2000). “A contract or agreement not written into the application and policy is void
and of no effect and in violation of the provisions of this subchapter, and is sufficient cause for revocation
of license of such insurer to write automobile insurance within the State.” Tex. INS CoDE ANN. 8§ 5.06(2)
(Vernon Supp. 2000). All insurers writing insurance in Texas for private passenger automobiles must use
thisform. Seeid.



Calton and dl others smilaly Stuated. Encosad in the letter was a draft of an unfiled
origind dass action pdition. The leter demanded that Trinity pay Carlton $3,780.88, which
induded dameges ad attorney's fees, within Sxty days of recapt of the letter. The letter
ds demanded, “that Trinity settle on dmilar tems’ with the dass defined in the endosed
draft peition.  Trinity sent a response letter to Carlton's counsd on August 26, 1998,
tendering a check in the amount of $3,780.88 to Carlton indvidudly. The letter did not offer
to stle or purport to sdtle with anyone dse.  Carlton characterized Trinity's tender as an
“offer” and rgjected it by aletter dated September 16, 1998.

Calton brought a dass adtion it? assating a numbe of dass dams induding
breach of contract and vidaions of the Texas Inarance Code and DTPA.® Trinity moved
for summay judgment on three independent grounds Carlton responded and, in addition,
fled a crossmation for patid summay judgmeat. The trid cout grated summay
judgmat in favor of Trinty and denied Calton's motion for patid summay judgment.
Calton filed amation for anew trid, which was overruled by operation of law.

Il. 1SSUES PRESENTED ON APPEAL

Calton gppeds on five issues* In the seoond and fifth issues he dleges the trid
cout ered in granting summay judgmentt in favor of Trinity on the grounds that “inherent
dminshed vadue' is not a covered loss under the Texas Standard Persond Auto Policy and
assats the trid court should have entered patid summay judgment in his favor because
“inherent dminished vadue’ is a covered loss.  In his fourth issue Carlton dleges the trid

2 The trial court granted summary judgment before reaching the class certification issue.

3 All of Carlton’s claims below are premised on the notion that Texas automobile insurance
contracts require coverage of inherent diminished value.

4 Carlton actually asserts only four issues; the first issue merely states that the trial court erred
in granting summary judgment and sets out the summary judgment law without stating how the trial court
erred.



court erred in granting SUmmary judgment in favor of Trinity on the grounds that Trinity's
tender of paymet to him done, in response to a demand letter sent on behdf of both the
prospective dass membears and Carlton individudly, bars the DTPA dass dams as a matter
of lav. FHndly, in the remaning issug Calton dleges the trid court ared in granting
summay judgment in favor of Trinity on the grounds tha the DTPA correspondence
condituted an agreement enforcegble under Texas Rule of Civil Procedure 11, <eitling dl
dass dams as a ndter of lav. For the reasons explaned beow, we afirm the judgment of
thetrid court.

[1l. MOTIONSTO STRIKE

Before reaching the meits of Carlton's gopdlate isues we fird address a motion
Trinity filed in this court asking us to drike what Trinity describes as “extraneous and
improper informaion” in Carlton's gppdlae briefing.  Trinity's motion is amed a a portion
of the gopendix filed with Carlton's gopdlae brief contaning severd documents from cases
tha are not in the gopdlate record, indudng (@) an unpublished summary judgment order
tha is curently the subject of a separate, unrdlated gpped; (b) a document entitled
“Sipulaion of Dameges” goparently from the same uvdated case; and () an unpublished
interlocutory order denying  “Defendant's Mation for Summay Judgment” in - another
unrdlated case®  After submisson, Trinity, like Carlton, dso submitted a document that wes
not in the gppdlate record, a bullein from the Texas Depatment of Insurance.  Our review
is confined to the evidence in the gppellae record. See Sabine Offshore Serv., Inc. v. City
of Port Arthur, 595 SW.2d 840, 841 (Tex. 1979); Sewell v. Adams, 854 SW.2d 257, 259
(Tex. App—Hougton [14th Dig] 1993, no writ). It is improper for any paty to dte
unpublished judgments and orders from various courts as authority when such items do not

5 Trinity filed another motion to strike portions of Carlton’s post-submission briefing.
Although Trinity characterized this filing as its third motion to strike, there are only two such motions on file
We denied this second motion, resolving to consider only those documents that are part of the appellate
record.



appear inthe appellate record. See Tex. R App. P. 47.7; Carlisle v. Phillip Morris, Inc., 805
SW.2d 498, 501 (Tex. App—Audin 1991, writ denied). It is dso improper for parties to
rdy on matters outdde the record in meking arguments to the court. See, e.g., Melendez v.
Exxon Corp., 998 SW.2d 266, 280 (Tex. App.—Hougton [14th Digt.] 1999, no pet.) (holding
paties ae to confine thar aguments and factud recitations to maters contaned in the
record). Therefore, we shdl drike and not consder the improper items submitted by both
Calton and Trinity and shdl confine our review to the gppdlate record.

IV. STANDARD OF REVIEW FOR SUMMARY JUDGMENTS
We review summary judgmentsin accordance with the following rules

()  The movat hes the burden of showing there is no genuine issue of méaerid
fact and that heis entitled to judgment as ametter of law,

(2 In deading whether there is a disputed materiad fact issue precluding summary
judgment, evidence favorable to the non-movant will be taken astrue; and

(3 Eveay reasonddle inference mugt be induged in favor of the non-movant, and
any doubtswill be resolved in favor of the norn-movant.

See Metromarketing Servs., Inc. v. HTT Headwear, Ltd., 15 SW.3d 190, 193-94 (Tex.
App—Houston [14th Dist.] 2000, no pet.) (citing Am. Tobacco Co. v. Grinnell, 951 SW.2d
420, 425 (Tex. 1997)). A movat is etitled to summary judgment when it negates a lestt
one demat of the plaintiff's theory of recovery or pleads and condusvely edablishes eech
dament of an dfirmetive defense. See Science Spectrum, Inc. v. Martinez, 941 SW.2d 910,
911 (Tex. 1997). In reviewing the denid of a mation for patid summay judgment, we use
the same dandard of review that govens the granting of a summay judgment. See Am.
Broad. Cos, Inc. v. Gill, 6 SW.3d 19, 27 (Tex. App—San Antonio 1999, pet. denied);
Evans v. Dolcefino, 986 SW.2d 69, 75 (Tex. App—Houdon [1¢ Did.] 1999, no pet.).
When a trid court grants summay judgment for one movant and denies it for another
without pedifying the reason for its rding, we may dfirm the trid courts judgment if any
of the grounds raised in the prevaling party's mation are meritorious. See Camco Int'l, Inc.



v. Perry R Bass, Inc.,, 926 SW.2d 632, 635 (Tex. App—Fort Worth 1996, writ denied).
However, if the nonprevaling movat rased meitorious grounds in its previoudy denied
moation, then we may reverse and render judgment in favor of that party. Seeid.

V. CONSTRUCTION AND INTERPRETATION OF | NSURANCE PoLIcYy PROVISIONS

In his second issue, Carlton assarts the trid court erred in granting summary judgment
in favor of Trinty on the grounds that “inherent diminished vaue’ is not a covered loss
unde the Texas Standard Persond Auto Pdlicy. In Calton's fifth issue he assarts tha
“inherent diminished vaue’ is covered under the policy as a mater of law and, therefore, we
mudt render partid summeary judgment for him.

A. Applicable Rulesof Construction and I nter pretation

We interpret insurance polidies in accordance with the rules of contract condruction.
See Kelley-Coppedge, Inc. v. Highlands Ins. Co., 980 SW.2d 462, 464 (Tex. 1998). In
goplying these rules our primary concern is to ascatan the paties intent as expressed in
thepalicy. Seeid. (ating Nat'l. Union Fire Ins. Co. v. CBI Indus., Inc., 907 SW.2d 517, 520
(Tex. 1995)). In determining the intention of the paties we look only within the four
corners of the insurance agreement to see wha is actudly daed, and not & wha was
dlegedy meat. See Esquivel v. Murray Guard, Inc., 992 SW.2d 536, 544 (Tex.
App—Houston [14th Digt] 1999, pet. denied). “We must consder dl of the provisons with
reference to the enttire contract; no snge provison will be contralling” Cook Composites,
Inc. v. Westlake Styrene Corp., 15 SW.3d 124, 132 (Tex. App—Houston [14th Digt.] 2000,
pet. dian'd) (ating Coker v. Coker, 650 SW.2d 391, 393 (Tex. 1983); Esquivel, 992 SW.2d
a 543). “If a written contract is SO worded that it can be given a definite or certan legd
meaning,” i.e, unambiguous then we may not accept parol evidence as to the paties intent.
Kelley-Coppedge, 980 SW.2d a 464 (dting CBI Indus., 907 SW.2d a 520). If there is no
ambiguty in the policy, we mugs give “the words of the policy ther generdly accepted
meening unless the palicy shows that the words were meart in a technicd or different sense.”

6



W. Indem. Ins. Co. v. Am. Physicians Ins. Exch., 950 SW.2d 185, 188 (Tex. App—Ausdtin
1997, no writ) (dting Sec. Mut. Cas. Co. v. Johnson, 584 SW.2d 703, 704 (Tex. 1979);
Guardian Life Ins. Co. v. Scott, 405 SW.2d 64, 65 (Tex. 1966)). Notably, neither party
dams the languege of the policy & issue in this case is ambiguous nor do we find it
anbiguous.  Therefore, we determine the meening of the insurance policy without reference
to paral or other extringc evidence.

Trinity and severd amici® urge this court to adopt the view set forth by the Texas
Depatmeat of Insurance in a recat bullein” In meking this argument, each implies or
asats tha Texas courts ae to give deference to an enforang agency's interpretation of a
daute or policy. However, the cases cited to support ther contention dmog dl pertan to
dautory condruction and not contract condruction.  See, e.g., Quick v. City of Austin, 7
SW.3d 109, 123 (Tex. 1998) (conddering an agency's intet in intepreling a daute); State
v. Pub. Util. Commn, 883 SW.2d 190, 196 (Tex. 1994) (conddering an agency's intent in
interpreting a datute); Dodd v. Meno, 870 SW.2d 4, 7 (Tex. 1994) (consdering an agency's
intat in interpreting a datute); Berry v. State Farm Mut. Auto. Ins. Co., 9 SW.3d 884, 890
(Tex. App—Audin 2000, no pet) (conddeing an agency's intent in interpreting a datute);
City of Plano v. Pub. Util. Comm'n, 953 SW.2d 416, 421 (Tex. App—Austin 1997, no writ)
(congdeing an agency's intet in intepreting a datute). These cases provide that, where a
daute is a issue courts are to gve deference to an enfarang agency's interpretation of the
daute. By contrad, however, insurance polices ae governed by rules of contract
condruction which expresdy limt a court's review of an unambiguous contract to the
contract itsdf. See Cook, 15 SW.3d at 132; Esquivel, 992 SW.2d a 544; Kelley-Coppedge,

6 Texas Farmers Insurance Company, Mid-Century Insurance Company of Texas & Farmers
Texas County Mutual Insurance Company, State Farm Mutual Automobile Insurance Company (“State
Farm”) and United Services Automobile Association (“USAA”).

7 In that bulletin, the Texas Department of Insurance states that its intent in promulgating the
standard personal auto policy form was not to require payment for inherent diminished value.



980 SW.2d a 464; CBI Indus., 907 SW.2d a 520. Thus while the tenets of Satutory
condruction dlow a court to condder extrindc evidence when interpreting an  unambiguous
datute, this rule does not goply to contract congtruction.

The few cases dted by Trinty and the amici tha mention the interpretation of an
insurance palicy in the context of gving deference to the Texas Depatnment of Insurance's
interpretetion are didinguishable from the gStuation presented by the record now before us
Ore amici (State Fam) assarts “[tlhe Texas Supreme Court has recognized that promulgated
palicy foms should be interpreted according to the intet’ of the Insurance Commissoner,”
ating United States Ins. Co. of Waco v. Boyer, 269 SW.2d 340 (Tex. 1954). In Boyer, the
Texas Qupreme Court acknowledged thet, as a practicd matter, the actud intent involved in
choosing the words of the palicy is that of the Insurance Commisson® 269 SW.2d at 341
However, the Boyer court condrued the policy by determining the meening of the words to
the generd public and then by examining the choice the policyholder had and the choice he
made. See id. No further mention was made of the Insurance Commisson's intent, induding
whet that intent might be.  Of course, where the words of the policy are ambiguous, we look
to the intat of the Texas Depatment of Insurance in detlermining the meaning of the policy
terns. See, e.g., Balandran v. Safeco Ins. Co. of Am., 972 SW.2d 738, 741 (Tex. 1998)
(conddering an agency’s intent in interpreting an ambiguous policy). However, because the
policy languege a@ issue here is not ambiguous the rules of contract condruction expresdy
pronibit us from conddeing parol or other extringc evidence of the paties intent. Thus,
our review and determindion of the meaning of the palicy is necessaily limited to the terms
of the palicy itdf.

8 The Texas Insurance Commission was the predecessor to the Texas Department of | nsurance.



B. Operative Policy Provisions

Calton, as the insured, asserted a firs paty cdam under his Texas Standard Persond
Auto Pdlicy. A fird paty dam sounds in contract and thus is detemined by the terms of
the insurance agreamant between the insurer and the insured.  The insuring agreement deates
in“Part D — Coverage for Damegeto Your Auto”:

We will pay for direct and accidentd loss to your covered auto, induding its

equipment less any gpplicable deductible shown in the Dedaraions.
It provides further that Trinity may discharge its ligbility under the policy by paying for the
loss in money or by reparing or replacing dameged or dolen property.  Trinity’s obligations
under the palicy, however, are subject to a contractud limitation of ligdlity, dso found in
Pat D. Unde the heading “Limit of Liability,” the insurance policy reeds in petinent part:

Our limit of ligbility will be the lesser of the:

1 Actud cash vaue of the golen or damaged property;
2. Amount necessary to repair or replace the property with other of like

kind and qudity; or
3. Amount gated in the Dedaraions of this palicy.
After ingoecting Carlton's automobile, Trinity eected the sscond option, i.e, to pay the
“[amount necessary to repair or replace the property with other of like kind and qudity.”

Trinity does not disoute that diminution in vaue is a “direct and accidenta loss’ under
the coverage agreement® rather, Trinty indgs that its lisblity for the loss is expresdy
limited by contract to the amount necessxy to “repar or replace the property with other of
like kind and qudity.” Thus the issue is not whether the insurance agreement is broad
enough to cover the loss but whether the limit of liability is broad enough to cgp Trinity’s
obligation to pay it.

o Trinity made no assertion in its motion for summary judgment that diminished value is not

adirect or accidental loss or that it does not fall within the coverage afforded under Part D of the insuring
agreement.



Trinity maintaing “if a vehide is not reparable, it is a totd loss” and if “a vehide
can be repared, the insurer is regpongble only for the cost of repar” In meking this
agumet, Trinity and the amici wge this court to define “repar or replace’ to memn
returning the vehide to its origind physcd dae They contend tha interpreting this phrase
as encompassng “inherent dminished vdue’ woud go beyond the plan meming of the
words in the policy. Calton, on the other hand, argues tha “repar or replace’ should be
defined broady to encompass any change in the vdue of the vehide before and after the loss
Thus, we mugt detemine whether the “repar or replace’ dause in the auto insurance policy
permits the insurer to pay only the cost of physcd repar when the otherwise covered loss
would be greeter.

Although the words “repair or replace’ ae not defined in the insuring agreement,
Texas courts have long hdd that, in an auto insurance policy, these words mean “the
restoration of the automobile to subdantidly the same condition in which it was immediady
prior” to the loss the vehicle “would not be restored to the same condition if the repairs left
the maket vdue of the austomohbile subgatidly less than the vdue immedady” before the
loss See Northwestern Nat’'l Ins. Co. v. Cope, 448 SW.2d 717, 719 (Tex. Civ.
App—Corpus Chrigti 1969, no writ);*® Fid. & Cas. Co. of N.Y. v. Underwood, 791 SW.2d
635, 643 (Tex. App—Ddlas 1990, no writ); Queen Ins. Co. v. Dominguez, 426 SW.2d 286,
289 (Tex. Giv. App—San Antonio 1968), rev’ d on other grounds, Superior Pontiac Co. v.
Queen Ins. Co. of Am., 434 SW.2d 340 (Tex. 1968); see also Great Tex. County Mut. Ins.
Co. v. Lewis, 979 SW.2d 72, 74 (Tex. App—Audin 1998, no pet) (findng the words

10 Cope cites cases from several courts of appedls in this state to support this statement. E.g.,
Calvert Fire Ins. Co. v. McClintic, 267 SW.2d 568 (Tex. Civ. App.—Waco 1954, writ ref.’d n.r.e);
American Standard County Mut. Ins. Co. v. Barbee, 262 SW.2d 122 (Tex. Civ. App.—Fort Worth 1953, no
writ); Suyvesant Ins. Co. v. Driskill, 244 SW.2d 291(Tex. Civ. App.—Fort Worth 1951, no writ); Smith v.
Am. Fire & Cas. Co., 242 SW.2d 448 (Tex. Civ. App.—Beaumont 1951, no writ); Mut. Fire & Auto. Ins.
Co. v. Muckelroy, 236 S.W.2d 555 (Tex. Civ. App.—San Antonio 1951, no writ); Roberdeau v. Indem. Ins.
Co. of N. Amer., 231 SW.2d 948 (Tex. Civ. App.—Audtin 1950, writ ref.’d n.r.e.); Am. Indem. Co. v.
Jamison, 62 SW.2d 197 (Tex. Civ. App.—Texarkana 1933, no writ); Sandard Accident Ins. Co. of Detroit
v. Richmond, 297 SW. 879 (Tex. Civ. App.—Texarkana 1927, writ dism'd).

10



“repar or replace’ meen redoring to a condition subgantidly the same as tha exiging
before the damage). In many of the cases where courts have awarded diminution in vaue,
the damage giving rise to the diminished maket vaue could be repared* Here, Carlton
seeks to recover for a dminution in the vdue of his austomabile resuiting from dameges tha,
in common underdanding and palance, are not subject to “repar’ (eg., additiond mileage
and the maketplace perception that a fuly repared vehide is inferior to its never-dameged
counterpart), but which nonethdess may adversdy impact the vehide€s maket vdue While
svad of owr dde courts of gopeds have addressed the insurer’s obligation under the
“repar or replacg’ dause, veary few of them gopear to have addressed the paticular issue
now before us, i.e, whether an insurer decting to “repar or replace’ is obligated to pay not
only the cost of repair or replacement but aso the difference in vaue before the loss and after
ful and adequate repar.? In other words mus the insrer pay for damage which is nat
reparable but which nonethdess results in a diminution in vdue of the insured automobile?

Only a few Texas cases discuss pod-repar reduction in vdue where the adequacy of
the repars is nat in issle  In Higgins v. Standard Lloyds, 149 SW.2d 143 (Tex. Gv.
App—Gdveston 1941, wit dign'd), decided dmogt sxty years ago, the court addressed
whether the insured's repaired vehide was in better condition and vaue than before the

n For example, in Barbee, 262 SW.2d at 12324, over twenty items on the insured's car were
either unrepaired or improperly repaired. Similarly, in Roberdeau, 231 SW.2d at 951, the court noted that
further repair could restore the insured's vehicle to the same, or as good, condition as before.

2 Many of the cases address how to remedy inadequate or defective repairs. See, e.g., Barbee,
262 SW.2d at 123-24 (finding more than twenty items on the insured's vehicle were repaired improperly or
not repaired at dl; the court concluded the repairs did not restore the car to its former condition and value);
Roberdeau, 231 S.W.2d at 951-52 (finding some repairs made but additional repairs could have restored
vehicle to the same or as good condition); see also Cope, 448 S\W.2d at 718 (finding no repairs were made
due to parties disagreement over the correct measure of damages). Other cases address the consegquences of
an insurer's inappropriate decision to repair rather than declare the vehicle a total loss. See, e.g., Fid. & Cas.
Co. of N.Y. v. Underwood, 791 SW.2d 635, 643-45, 647 (Tex. App—Dallas 1990, no writ) (finding
insured's truck was incapable of being repaired because it was flood damaged); Cope, 448 SW.2d at 718-719
(holding that if the insurer cannot return the vehicle to substantialy the same condition, then the actual cash
value is the appropriate measure, where insured sued for damages caused by insurer's inappropriate election
to repair, and the value after repairs was almost sixty percent less than its pre-loss value).

11



accident.  Although the court in Higgins did not address whether the insured was ettitied to
dminshed vaue, the court dtated, in obiter dictum, that, under certain circumstances, post-
repar reduction in vaue could be recovered. Id. & 1473 Nealy a decade laer, in
Roberdeau v. Indemnity Insurance Co. of North America, 231 SW.2d 948, 951 (Tex. Civ.
App—Audin 1950, wit ref'd nr.e), the Audin Court of Appeds rgected the Higgins
raionde, daing;

We do not agree with gopdlant that the messure of his damege here is the
differece in the ressonable cash maket vdue of the automobile immediatdy
before and dter the odligon, snce the contract of insurance does not so
provide. In support of this theory of his messure of damage gopdlant tedtified
that because the automabile was dameged in the cdlligon it could not be
resored to its former condition, and after repars its vadue would ill be that
of a wrecked automobile We are not impressad with this view because (1)
it is an isue of fact as to whether or not the repairs do or do not restore the
automobile to its former condition, and (2) to goply such messure of damage
woud be ahitraily reading out of the policy the right to make repars and
replacements.

Id. a 951.* Recatly, the Audin Court of Appeds examined the identica limit of lichility

s Although the court in Higgins was deciding coverage under the insurance policy, it did not
engage in an anaysis of the contract language but instead recited the tort measure of damages to personal
property, i.e. “[t]he difference between its reasonable market value at the time and place of its injury
immediately before its injury and its vaue immediately after the injury.” 149 SW.2d at 147. In stating that
post-repair reduction in vaue could be recovered, the Higgins court cited cases involving tort, not contractual,
measures of recovery. |d.

14 In the Roberdeau case, theinsurer paid for $575 of repairs to the insured's station wagon after
it was damaged in acollison. See 231 SW.2d at 949. The insurer then offered to pay $475 (the amount of
repairs minus the $100 deductible). See id. The policy stated that the insurer's limit of liability would not
exceed the vehicle's actual cash value nor the cost to repair or replace the vehicle with another of like kind
and quality. As here, the policy aso gave the insurer the option of paying for the loss in money or paying
for repair or replacement. Seeid. at 950. The insured refused the offer and sued the insurer for the difference
between the vehicle's actual cash value before and after the accident, claiming that the repairs did not restore
his car to its pre-accident condition and value. Seeid. After a bench trial, the court entered judgment for
the insured for $475 — the amount spent on repairs, less the deductible. Seeid. The trial court expressly
found, however, that these repairs did not restore the vehicle to its pre-accident condition, and that it was
possible to restore it to its pre-accident condition through additional repairs. Seeid. The Austin Court of
Appeds reversed and remanded for further development of the facts on damages. Seeid. at 951. In doing

12



provison now before us in a case invalving the dosdy-rdated question of whether an insurer
may teke a deduction for “betterment,” when decting to repar an automobile.  See Lewis,
979 SW.2d a 73. In condruing the meaning of the phrase “of like kind and qudity,” the
Lewis court rgected the insurer's effort to pay less than the cost of repar on the bass that the
reparsincreased or “bettered” the vaue of the automobile. 1d. at 74.

Calton points to a number of cases from other jurisdictions which address auto
insurance polides contaning dmilar limitaions on liddlity, to support the notion tha an

insurer is lidble for ay change in market vaue of an insured's property after a loss® May

so, the court noted that the insurer did not discharge its repair obligations because it had failed to repair the
car to its pre-accident condition; accordingly, the cost of the inadequate repairs was not the proper measure
of recovery. Seeid. Remand was necessary because of the absence of a finding concerning the cost to
properly repair the vehicle to its pre-accident condition. See id. The appellate court disregarded the trial
court's findings regarding post-accident and post-repair reduction in the actual cash value of the car. Seeid.

15 See Delledonne v. Sate Farm Mut. Auto. Ins. Co., 621 A.2d 350, 353 (Del. Super. Ct. 1992)
(holding in a case of first impression that “an insurer's provision to 'repair or replace’ a vehicle or its parts with
dike kind and quality' requires that the insurer pay for diminution in value.”); Senter v. Tenn. Farmers Mut.
Ins. Co., 702 S\W.2d 175, 178 (Tenn. Ct. App. 1985) (“Each of three factors — function, appearance, and
value — must be substantially restored. |f the repairs restore function and appearance but not fair market
value, then the insured is entitled to recovery. We believe the measure of recovery should be the difference
in the fair market vaue of the property immediately before the accident and immediately after the accident
assuming dl repairs had been completed.”); MFA Ins. Co. v. Citizens Nat'l Bank of Hope, 545 S.W.2d 70,
71-72 (Ark. 1977) (holding that if repairs to a fire-damaged vehicle with parts of like kind and quality would
not restore the vehicle to its former market value, the proper measureof damages was the difference in market
value before and after the loss); Venable v. Import Volkswagen, Inc., 519 P.2d 667, 673 (Kan. 1974) (“When
an insurer makes an election to repair or rebuild under a ‘repair, restore or replace clause’ in its policy, the
insurer is then obligated to put the vehicle in substantialy the same condition as it was prior to the collision
S0 as to render it as valuable and as serviceable as before.”); Dependable Ins. Co. v. Gibbs, 127 S.E.2d 454,
461 (Ga. 1962); Eby v. Foremost Ins. Co., 374 P.2d 857, 858 (Mont. 1962) (following Rossier); Campbell
v. Calvert Fire. Ins. Co., 109 S.EE.2d 572, 577 (S.C. 1959) (holding there cannot be “a complete restoration
of the property unless it can be said that there has been no diminution of vaue after repair of the car,” and
adding that “the appropriate and fair measure of damages could be achieved by awarding either the difference
between the fair cash vaue of the car before and after the collision, or smilarly, the cost of repairs plus any
diminution in value.”) (footnote omitted); Nat'l Farmers Union Prop. and Cas. Co. v. Watson, 298 P.2d 762,
767 (Okla. 1956) (holding that unless the collison resulted in a total loss, the measure of recovery is the
difference between the fair market vaue of the vehicle in the condition in which it was immediately prior to
the collision, and its vaue thereafter); Barton v. Farmers Ins. Exch., 255 S.\W.2d 451, 456 (Mo. App. 1953)
(holding the measure of damages is “the difference between the value of the automobile prior to the upset and
its value when prepared and presented to the plaintiff for acceptance.”); Potomac Ins. Co. v. Wilkinson, 57
So. 2d 158, 160 (Miss. 1952) (holding that if, despite repairs, there remains “a loss in actual market value,
estimated as of the collision date, such deficiency is to be added to the cost of repairs.”); Dunmire Motor Co.
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of these cases find thet insurance companies are obligated to compensate for any diminution
in vdue as a pat of “reparing or repladng’ dameged property of ther insureds® Not dl
juridictions, however, teke this expandve view of the “repar or replace’ language. Noting
the absence of any policy language requiring the insurer to redtore the insured vehide to its
preloss vdue or to pay the inaured the difference in market vaue immediady before and
dter the loss other jurigictions have refused to embrece this interpretation and have
decined to find the insurer lidble for a diminution in vaue of the inureds vehide &fter
adequate repars.”’

Cases from other jurigdicions are informative but not controlling on this court.  In
Oeciding this issue, we do not consder what meesure of recovery would meke the insured
whole after a loss or wha would be far and reasonable compensation for the loss he

v. Or. Mut. Fire Ins. Co., 114 P.2d 1005, 1009 (Or. 1941) (stating “it cannot be said that there has been a
complete restoration of the property unless it can be sad that there has been no diminution of value after
repar of the car.”); Cires v. Globe & Rutgers Fire Ins. Co., 244 N.W. 688, 690 (Minn. 1932) (holding
plaintiff entitled to “depreciation” after repairs; “in determining [the vehicle's] value at the time of the theft,
allowance must be made for depreciation then accrued.”); Edwardsv. Md. Motorcar Ins. Co., 197 N.Y.S. 460,
461 (N.Y. App. Div. 1922) (“We think diminution in vaue is damage embraced within the clause of the
policy insuring plaintiff ‘against direct loss or damage' by the perils of 'theft, robbery or pilferage.’ This
ligbility is not cut down by the subsequent 'additional condition' making defendant liable for actual cost of
repairs or replacement.”).

16 In at least some of these cases, however, courts found the policy language ambiguous and
therefore applied the rules of construction requiring the court to construe the terms of the insurance policy
against the insurer. See, e.g., Delledonne, 621 A.2d at 354; Campbell, 109 S.E.2d at 577. In others, courts
applied rules of construction contrary to those followed in Texas and strictly construed the policy language
against the insurer without first finding that the language was ambiguous. See, e.g., Gibbs, 127 S.E.2d at 461;
Corbett, 134 S.E at 338.

e Seg, e.g., Johnsonv. State FarmMut. Auto. Ins. Co., 754 P.2d 330, 331 (Ariz. Ct. App. 1988)
(holding that an insurer has no obligation to pay diminished value in addition to repairs); Ray v. Farmers Ins.
Exch., 246 Cd. Rptr. 593 (Cd. 1988) (holding insurer was not obligated to repair the damaged automobile
to both its pre-accident condition and market value, concluding that permitting coverage of diminished value
would render meaningless the insurer's clear policy right to repair rather than pay actual cash value); Bickel
v. Nationwide Mut. Ins. Co., 143 S.E.2d 903, 906 (Va 1965) (holding that to find the measure of damages
as the difference in market value immediately before and after the collision “would be arbitrarily reading out
of the palicy the right of defendant to make repairs or replace the damaged part with materials of like kind
and quality.”).
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sudaned, for we are not deciding a tort dam.® Because the paties rights and obligaions
ae govened by the contract between them, we indead focus on the plan, unambiguous
languege of the insurance policy and the ordinary meaning of the words defining the parties
obligations  See Puckett v. United States Fire Ins. Co., 678 SW.2d 936, 938 (Tex. 1984)
(nating court should agpply plan meaing of words in condruing insrance policy where
thereis no ambiguity).

In common usage, “repar” means “to restore by replacing a pat or putting together
what is torn or broken''® or, dated dightly differertly, “[tfjo bring back to good or usdble
condition.”® There is no concept of “vdue’ in the ordinary meening of the word. Ascribing
to the words “repar or replace’ an obligation to compensate the insured for things which, by
thar very nature, canot be “repared” or “replaced” woud violae the mod fundamenta
rdes of contract condruction. If there is a dngle guiding princple thet govens our
interpretation of the insring agreement, it is to gve effect to the paties intet as expressed
in the plain languege of the written pdlicy. See Forbau v. Aetna Life Ins. Co., 876 SW.2d
132, 133 (Tex. 1994). Theefore we must condude that the limit of ligdility provison
meanswhdt it says

We had that where an inaurer has fuly, compledy, and adequately “repaired or
replaced the property with other of like kind and qudity,” any reduction in market vaue of
the vehide due to factors that are not subject to repar or replacement cannot be deamed a
component part of the cost of repar or replacament.  Under the “repair or replace’ provison
of the palicy’s limit of lidality, the insurer’s ligdility is cgoped & the cogt of returning the

18 See Milby Auto Co. v. Kendrick, 8 SW.2d 743, 744 (Tex. Civ. App.—Galveston 1928, writ
dism'd w.0.j.) (holding the measure of damages in a negligence action is the “reasonable],] necessary cost of
restoring the injured automobile to its condition prior to its injury, thereby giving it the same value it
possessed immediately before itsinjury.”).

1 WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1923 (1993).

2 RIVERSIDE WEBSTER'SI| DICTIONARY 580 (rev. ed. 1996).
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damaged vende to subdantidly the same physicd, opeaing, and mechanicd condition as
exiged immedady before the loss.  This obligation does not indude ligbility for any
inherent dminished vdue caused by conditions or defects that are not subject to repair or
replacement, such as a digm on rede resdting from “maket psychology” that a vehide
tha has been damaged ad repared is worth less than a dmilar one tha has never been
damaged. While the insured may wdl suffer this type of damage as a result of a direct or
accidentd loss, the plan laguege of the podicy dealy and unambiguoudy limits the
insurer’s ligbility to “the amount necessary to repar or replace the property with other of like
kind and qudity.” If the market vdue of the vehide, after full, adequate, and complete repair
or replacement, is dminshed as a result of fectors that ae not subject to “repar” or
“replacement,” the ineurer has no obligation to pay the dminution in vdue  No other
reesonable interpretation can be given to the paties express agreamat tha the insurer’s
lidhility is cgpped a the amount necessary to “repar or replace”

While Carlton agues that falue to find coverage for “inherent diminished vaue’
woud redt in a “windfdl for the insurer,” this agumat is not gamane to the issue now
before us It is not the province of this court to promulgate the terms of the policy or to
modfy the coverage it provides raher, the role of the court is to interpret the meaning of the
insurance agreement and to condrue it to follow the expressons in the written ingrument.
Therefore, we cannat rewrite the policy or revise its provisons to avet wha the parties
pacave to be unfavordde conssquences tha might flov from our interpretation and
condruction.

V1. CONCLUSION
Trinity’s ligbility for direct and accidentd loss to Carlton's vehide is cgpoped a the
“[dmount necessary to repar or replace the propety with other of like kind and qudity.”
Therefore, Trinity is not lidble as a mater of lav, for the “inhaat dminished vdug to
Calton's automobile  The trid court did not er in granting summary judgment in favor of
Trinty or in dewying Calton's mation for patid summay judgment.  Accordingly, we
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overrule Carlton's second and fifth issues

Having determined thet the trid court properly granted summay judgmet for Trinity
on the ground of that Trinity is not lidble for “inherent diminished vaue” we do not reech
the remainder of Carlton’'s appellate issues. See Sar-Telegram, Inc. v. Doe, 915 SW.2d 471,
473 (Tex. 1995) (hdding where movat asserts saverd grounds in support of its summary
judgment mation, and the trid ocourt does not specify the grounds on which judgment was
granted, the reviewing court can dfirm the judgmet if ay of the grounds are meitorious).

Thejudgment of thetrid court is afirmed.

1Y Kem Thompson Frogt
Judtice

Judgment rendered and Opinion filed November 16, 2000.
Pand congsts of Justices Anderson, Frogt, and Cannon. %
Publish— Tex. R App. P. 47.3(b).

2t Senior Justice Bill Cannon sitting by assignment.
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