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OPINION

Appelant, KennethN.. Hickman, appeals froman order dismissing with pregudice hispro se, in forma
pauperis suit under Chapter 14 of the Texas Civil Practice and Remedies Code. Finding thetria court erred
in dismissing the suit with prgudice, we affirm the judgment as modified.

Appdlant is an inmate at the Ellis Unit of the Texas Department of Criminad Justice-Ingtitutiond Divison
(“TDCXID"). Appdlant filed alawsuit againgt GlendaM. Adams, dong with severa other TDCJHID employess,
dleging hisavil rights had been violated. Because appellant was proceeding pro se and in forma pauperis,
thetria court ordered an evidentiary hearing to determine whether there was an arguable basis in fact or in law

for any of gppdlant’s clams. Following that hearing, thetria court dismissed gppdlant’ slawsuit “with prejudice’



because he failed to “file a proper and complete Affidavit Relating to Previous Flings” in violaion of section
14.004 of the Texas Civil Practice and Remedies Code.  This gpped followed.

Inhisfirst point of error, appdlant argues he should have beendlowed to cure the defectsin his affidavit
before the dismissal wasentered. Appellant’s second point of error contendsthat his claim should not have been
dismissedwithprgudice. Appellant complainsfurther, inhisthird point of error, that he was not given notice that
the Attorney Generd’ s Office would appear at the evidentiary hearing and move for adismissal of his lawsit.

STANDARD OF REVIEW

Asaninmate, gppellant’ sauit isgoverned by Chapter 14 of the Texas Civil Practice and Remedies Code.
See Act of June 8, 1995, 74th Leg., ch. 378, § 2, 1995 Tex. Gen. Laws 2921-27; see also Thompson v.
Henderson, 927 SW.2d 323, 324 (Tex. App.—Houston[1st Dist.] 1996, no writ) (noting that, effective June
8, 1995, the dismissd of inmate lawsuitsis governed by sections 14.001—.014 of the Texas Civil Practice and
RemediesCode). Under this chapter, atrid court has*broad discretion” to dismissaninmate st if it findsthat
the damisfrivolous or mdicious. See Martinez v. Thaler, 931 SW.2d 45, 46 (Tex. App.—Houston[14th
Dist.] 1996, writ denied); see also Lentworthv. Trahan, 981 SW.2d 720, 722 (Tex. App.—Houston[1st
Dist.] 1998, no pet.) (citing TEX. CIV. PRAC. & REM. CODE § 14.003(8)(2)). Therefore, atrid court's
dismissd of an action as frivolous or malicious is subject to review under an abuse of discretion Sandard. See
Martinez, 931 SW.2d at 46. Inthat regard, atrid court abusesits discretion if it actsarbitrarily, capricioudy,
and without reference to any guiding rules or principles. Seeid.

AFFIDAVIT OF PREVIOUSFILINGS

In his second point of error, gopdlant contends the trid court erred in dismissng his lawsuit with
prejudice for falureto file an adequate afidavit of previous lawsuits, as required by section 14.004 of the Texas
Civil Practice and Remedies Code. Section 14.003 of the Texas Civil Practice and Remedies Code provides
that atrid court may dismissadam if the court findsthat it isfrivolous or mdicious. See TEX. CIV. PRAC. &
REM. CODE ANN. § 14.003(a)(2) (Vernon Supp. 2000). Indeterminingwhether asuitisfrivolousor maicious,
the court may congider, anong other things, whether the daimis subgtantidly smilar to aprevious daimfiled by
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the inmate because the daim arisesfromthe same operative facts. See id. at § 14.003(b)(4). To dlow thetria
court todeterminewhether adaim arisesfromthe same operative factsas a previous daim, the legidaure enacted
Section 14.004 of the Texas Civil Practice and Remedies Code. Section 14.004 requires an inmate who files
andfidavit or unsworndeclarationof inahility to pay codts to file a separate afidavit or declaration setting out the
fallowing information:

(1) identifying each suit, other than a suit under the Family Code, previoudy brought by the
person and in which the person was not represented by an attorney, without regard to whether

the person was an inmate at the time the suit was brought; and

(2) describing each suit that was previoudy brought by:
(A) gating the operative facts for which relief was sought;
(B) ligting the case name, cause number, and the court in which the suit was brought;
(C) identifying each party named in the suit; and

(D) geting the result of the suit, including whether the suit was dismissed as frivolous or
malicious under Section 13.001 or Section 14.003 or otherwise.

TEX. CIV. PRAC. & REM. CODE ANN. 8 14.004(a) (Vernon Supp. 2000). The purpose of sections 14.003
and 14.004 isto curb congtant, often duplicative, inmate litigation, by requiring the inmateto notify the tria court
of previous litigationand the outcome. See Bell v. Texas Dep’t. of Criminal Justice-Institutional Div.,
962 S.W.2d 156, 158 (Tex. App.—Houston [14th Dist.] 1998, no pet.). If provided with the information
required by section 14.004, the trid court can determine, based on the previous filings, whether the suit was
frivolous because the inmate dreaedy filed asmilar clam. Seeid.

Inthis case, the trid court dismissed appelant’s suit and found that his affidavit of previous filings was
insuffident to meet the requirements of section 14.004. In that affidavit, appellant listed four other suits, three of
which had been dismissed. Although he stated the type of relief sought, he faled to state any operative facts for
which that relief was sought, as required by section 14.004(2)(A). Because appdlant did not list the facts of his
previous suits, the trid court was entitled to assume the suit was substantialy smilar to one previoudy filed by
appdlant and, therefore, did not abuse its discretion by dismissing it asfrivolous. See Samuelsv. Strain, 11



S.W.3d 404, 406-07 (Tex. App.—Houston [1st Dist.] 2000, no pet.); Bell, 962 SW.2d at 158; Hickson v.
Moya, 926 SW.2d 397, 398 (Tex. App.—Waco 1996, no writ).

Though we have determined the suit was properly dismissed, our inquiry does not end there. Appdlant
arguesthat evenif hissuit was properly dismissed, thetrid court erred indismissng it “withprejudice.” Weagree.

Dismissd with prejudice conditutes an adjudication on the merits and operates asiif the case had been
fully tried and decided. See Ritchey v. Vasquez, 986 S.\W.2d 611, 612 (Tex. 1999); Mossler v. Shields,
818 S.W.2d 752, 754 (Tex. 1991); Sommers v. Concepcion, No. 14-98-00053-CV, 2000 WL 205192,
*10 (Tex. App.—Houston [14th Digt.] February 24, 2000, pet. denied); Martin v. Martin, Martin &
Richards, Inc.,991 SW.2d 1, 9 (Tex. App.—Fort Worth 1997, no writ). Thus, orders dismissing cases with
prejudice have full resjudicata and collateral estoppel effect, barring subsequent relitigation of the same causes
of actionor issuesbetweenthe same parties. See Barr v. Resolution Trust Corp., 837 S.\W.2d 627, 630-31
(Tex. 1992); Sommers, 2000 WL at* 10; Martin, 991 SW.2d a 9; Lentworth v. Trahan, 981 SW.2d
720, 722 (Tex. App.—Houston [1st Dist.] 1998, no pet.); McConnell v. Attorney General of Texas, 878
S.\W.2d 281, 283 (Tex. App.—Corpus Christi 1994, no writ).

In this case, the dismissal with prgjudice would act as a bar to any suit, aisng out of the same facts,
brought by appdlant againg appellees. We hold that a dismissd for failure to comply with the conditions in
section 14.004 is not adismissa on the merits, but rather anexercise of thetria court’s discretion under chapter
14 of the Civil Practice and Remedies Code. Our holding is supported by language from the Supreme Court in
Denton v. Hernandez, 504 U.S. 25, 112 S.Ct. 1728, 118 L.Ed.2d 340 (1992). In Denton, the Court
reviewed a dismissd of aninmate sauit brought under title 28, section 1915 of the United States Code, the federal
informa pauperis statute. 504 U.S. a 27. The Court held that adismissal under this statuteis not adismissal
on the merits; rather, it is merely an exercise of the trial court’ sdiscretionunder the statute. Seeid. at 34. Thus,
when reviewing whether the digtrict court abused its discretion in dismissng the inmate’ sauit, the appellate court
should consider whether the sLit was dismissed with prejudice and if it was, determine whether the inmate serror
could be remedied. See id. If the error could be remedied, then a dismissa with prgudice is improper.
Compare Denton, 504 U.S. at 27 (holding dismissd with prejudice improper when inmate’s error can be
remedied), with Hicks v. Brysch, 989 F. Supp. 797, 816 (W.D. Tex. 1997), and Graves v. Hampton, 1



F.3d 315, 319-20 (5th Cir. 1993) (both holding that whenface of inmate spetition establishes clams are subject
to obvious meritorious defense, such as statute of limitation, dismissal with prejudice is gppropriate). See also
Lentworth, 981 SW.2d at 723.1 The Court based its holding on the fact that a dismissa with prejudice could
subsequently have an unfair resjudicata effect. Seeid.

Accordingly, we sustain gppellant’ s second point of error insofar as his complaint regarding the dismissal
“with prgudice’ is concerned. We modify the trid court’s judgment to delete the words “with prejudice.”

In his firg point of error, appelant complains further that the tria court did not allow him to cure or
supplement his affidavit. First, we have previoudy held that because a trial court may dismiss an action as
frivolous either before or after service of process, the tria court is under no duty to suggest or recommend that
gopdlant amend hispleading. See Kendrick v. Lynaugh, 804 SW.2d 153, 156 (Tex. App.—Houston[14th
Dist.] 1990, no writ).? We hold the same reasoning appliesto defectsinthe afidavit. Second, becausewe have
determined the trid court should not have dismissed gppel lant’ st “with prejudice,” gppellant may refile hissuit
and atempt to comply with the afidavit requirements of section 14.004. Findly, after filing his firg afidavit,
gopdlant filed an amended affidavit regarding previous lawsuits, dong withhismotion to reconsider and motion
for new trid. A review of this amended affidavit shows that it aso fails to meet the requirements of section
14.004. Thus, itisobviousthat giving gppellant an opportunity to amend would not have resulted in a different
outcome. Accordingly, we hold that the trial court did not abuse its discretion by refusing to alow appelant an
opportunity to cure the defects in his affidavit. We overrule point of error one.

NOTICE OF THE MOTION TO DISMISS

In Lentworth, theFirst Court of Appeals heldthetrial court erredin dismissing an inmate’ s suit with prejudice
when the inmate failed to comply with section 14.004. 981 S.W.2d at 723. The First Court, however, did not
distinguish between errors that could be remedied and thosethat could not. Rather, thecourt seemedto find that
adismissal with prejudice would never be appropriate. Given our holding in this case, we find it unnecessary
to determine whether dismissal with prejudiceis never appropriate.

We recognize that in Kendrick we held that the dismissal with prejudice was proper. See id. However, we
madethat holding in the context of appellant’s complaint that the trial court should not have dismissed his case
with prgjudice without giving him an opportunity to amend. See id. (emphasis added). We did not
specifically address the issue of the propriety of a dismissal with prejudice other than in the context of
opportunity to amend. See id. Thus, thisprior decision isdistinguishablefrom our holding in this casethat the
dismissal with prejudice was improper.



Inhisthird point of error, appelant contends he was not given notice that the Attorney Genera’ s Office
would appear at the evidentiary hearing and fileamotion to dismiss hislawsuit. He complains he wasnot served
with a copy of any such motion, nor given an opportunity to contest the grounds set out therein.  Appellant
maintains, therefore, that his due process rights were violated. We disagree.

Inthe order setting the evidentiary hearing, which appelant admits he received onMay 1, 1999, the trid
court informed the parties that at the hearing the court may consider whether: (1) the dlegation of poverty inthe
afidavit isfdse; (2) the damor dams are frivolous or mdicious, (3) plantiff knowingly filed afdseaffidavit; (4)
defendants are subject to suit or lidlity, in view of any assertion of officia immunity; (5) counsd should be
appointed; (6) to order sanctions or codts; or (7) plaintiff has previously filed an in forma pauperis
action in any state court that was dismissed as frivolous or malicious. (emphass added). Thus,
appelant was clearly on notice of the issuesto be consdered at the hearing, and specificdly, the ground the tria
court actualy relied onindismissngthe case. That he did not receive an actud copy of the motion to dismissis
harmless. The grounds contained in the Attorney Generd’ s motion to dismiss are the same as those recited by
thetria court in its order setting the hearing. Accordingly, we hold appellant’ s contentionthat he was somehow
deprived of notice, and therefore, due process, is without merit. We overrule histhird point of error.

CONCLUSION

Thetrid court’ sorder of dismissa isreformed to delete the words “with prejudice” and as modified, the

order is affirmed.
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