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OPINION

Appellant, 3V, Inc., appeals from a dismissal for want of prosecution in its lawsuit
against JTS Enterprises, Inc., Francesco Carlin, and Compagnia Italiana di Ricerca e Sviluppo
SR.L., appellees. This case presents four procedural issues: (1) Was 3V’'s motion to
reinstate, which did not meet the letter of rule 165a requiring verification, still effective to
extend the time to file a notice of appeal?; (2) Wasthetrial court authorized to dismissthis
case eventhough it was abated by ahigher court?; (3) Isthefailuretofilea“final order” avalid

reason to dismiss a case?; and (4) Could the trial court in this case dismiss either for the



failureto fileafinal order or for 3V’'sfailure to prosecute with due diligence? We hold the
following: (1) the motion to reinstate did extend the appellate timetable; (2) the trial court
was authorized to dismiss the case in spite of the abatement; (3) failureto fileafina order
isavalidreasonto dismissacase; (4) thetrial court could not dismissthiscasefor thefailure
to file afinal order because the case was not inaposture at whichthe partiescouldfileafinal
order; and (5) thetrial court also could not dismiss the case for the more general reason of
failure to prosecute because 3V was not givennotice that the case might be dismissed on this
ground. For these reasons, we reverse the order of the trial court dismissing this case and

remand to the trial court for further proceedings.
BACKGROUND AND PROCEDURAL HISTORY

In April of 1995, 3V, Inc. (“3V”) filed a lawsuit seeking temporary and permanent
injunctive relief against JTS Enterprises, Inc. (“JTS"), Francesco Carlin (“Carlin”), and
Compagnialtalianadi Ricercae Sviluppo S.R.L. (“CIRS"), alleging tortious interference with
existing and prospective contracts, unfair competitionandinjuryto businessreputation, breach
of contract, fraud, theft of trade secrets, and other related causes of action. The trial court
refused to order the parties to arbitration in Italy, JTS appealed that order, and this Court
reversed that decision and rendered judgment that the parties arbitrate. We also ordered the
case abated, pendingthe outcomeof arbitration.* See Carlinv. 3V, Inc., 928 S.W.2d 291 (Tex.
App.—Houston [14th Dist.] 1996, no writ).

Nearly three years later - on March 12, 1999 - and without lifting the abatement, the
trial court issueda®noticeof intent to dismiss’ 3V’slawsuit because court records indicated
that, although there had been a “ settlement, verdict or decision dispositive of the case,” no

“final order” had been filed. The notice advised that if afinal order was not filed by May 3,

1 The language of the order was the following: “The judgment of the trial court is reversed, and
judgment is rendered compelling arbitration in Ity according to the terms of the agreement and abating the
cause pending arbitration.” Although the order has “reverse and render” language in it, the apped, taken
from a denial of a motion to compel arbitration, was interlocutory; the case was not finished at the trial level.
Thus, the intent of the order was to reverse the order denying arbitration, order the parties to arbitrate, and
remand the case to the trial court for further proceedings in accordance with our judgment.
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1999, the case would be “DISMISSED FOR WANT OF PROSECUTION.” (emphasis in
original). 3V failed tofileany responseto thetrial court’s noticeor to provide the trial court
with any information about the arbitration proceeding’s status. Instead, on May 26, 1999 -
three weeks after itsdue date - 3V filed a one sentence motionwiththe trial court askingonly
that the court retainthe case on its docket. 3V’ smotion neglected to provide any information
about the status of the parties’ arbitration proceeding, nor did it give any reason for 3V’s
failure to file a timely response to the trial court’s notice of intent to dismiss or for 3V’s

failureto file afinal order.

In response to 3V’'s motion to retain, Carlin and CIRS filed ajoint motion to dismiss
the case, citing 3V’ sfailureto diligently pursue arbitration in Italy; JTS alsofiledamotionto
dismiss. Carlin and CIRS alleged that, although 3V’ s parent corporation was participating in
arbitration, 3V had declined to get involved. On June 14, 1999, the trial court denied 3V’s
motion to retain, and dismissed the case for want of prosecution. The order stated that the

dismissal was ordered pursuant to the March 12 notice of intent to dismiss.

On July 14, 1999, under Rule 165 of the Texas Rules of Civil Procedure, 3V filed a
motionto reinstate the case onthetrial court’ sdocket and, under Rule 320, filed an alternative
motion for anew trial. Inthe motion, 3V conceded that, without offering any explanation, it
had failed to respond to the trial court’ s notice beforethe May 3, 1999 deadline. 3V pointed
out, however, that it had filed its motion to retain prior to the entry of adismissal order and
that, technically, it had not failed to appear for atrial or hearing. Further, for thefirst time, 3V
informedthe trial court that, contrary to the March 12, 1999 notice, there was no “ settlement,
verdict, or dispositive decision” in the case and so no final order couldbefiled. 3V indicated
that effortsto arbitrate were being made, and it submitted adeclaration - made pursuant to the
Hague Convention - by an ltalian lawyer, an affidavit of 3V’s New York lawyer, and a
supplemental affidavit outlining the parties’ progressin the Italian proceeding. 3V insisted,
therefore, that dismissal for want of prosecutionwas inappropriate. OnJuly 28, 1999, thetrial

court denied 3V's motions to reinstate and for anew trial.



On September 8, 1999, 3V filed an “emergency motion to reopen the case”; it
requestedthe court to (1) reconsider the dismissal for want of prosecution and denial of 3V’s
prior motions for reinstatement, and (2) grant a new trial. In this emergency motion, 3V
reported that, on September 2,1999, the Italian arbitration panel decidedit wouldnot arbitrate
the merits of the case and instead, the dispute should proceed to litigation. 3V also alleged,
for the first time, that it did not learn of thetrial court’s March 12, 1999 notice of intent to
dismissthe case for want of prosecutionuntil June 9, 1999, well after the May 3 deadline had
expired. In response, the appellees maintained that 3V had failed to excuse its delay in
answering the trial court’s notice of intent to dismiss, or to demonstrate good cause for
keeping the caseonthe trial court’s docket. The appellees also re-urged their argumentsthat

3V had not diligently pursued arbitration.

On September 13, 1999, the same day that it held an evidentiary hearing, the trial court
denied 3V’ s emergency motion. On September 13, 1999, 3V filed a notice of its intent to
appeal thetrial court’s July 14, 1999 order denying its motion to retain.

ISSUES PRESENTED

Inthisappeal, 3V raisesthefollowing issuesfor the court’ s consideration: (1) whether
thetrial court had authority to dismiss the case for want of prosecution during the abatement
period; (2) whether thetrial court abused its discretion by dismissing the case for failing to
fileafinal order when* nothing ha[d] happenedto make afinal order necessary or appropriate”;
and (3) whether the trial court abused its discretion for dismissing the case for areason not
statedinitsnotice of intent to dismiss.?2 In response, JTS filedamotionto dismissthe appeal
for lack of jurisdiction, arguing that 3V’s notice of appea was not timely filed. Carlin and
CIRSalsofiledamotionto dismissthe appeal onthose same grounds. Inadditionto reframing
the issues as presented by 3V, Carlin and CIRS also ask thiscourt to consider whether, if this

court currently has original jurisdictionover the matter, thismatter must be dismissedfor want

2 3V has not assigned error to the denial of its motion to reinstate.
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of prosecution as aresult of the plaintiff’sfailure to arbitrate its claims for over three years

and to thereby remove the basis for abatement.
THE MOTIONSTO DISMISS

In their motions to dismiss, appellees argue that 3V’ s appeal should be dismissed for
lack of jurisdictionbecause the motionto reinstate was not verified. Asnotedabove,thetrial
court’ s dismissal order was entered on June 14, 1999, meaning that a notice of appeal from
that order was due on July 14, 1999. See TEX. R. APP. P.26.1 (Vernon Supp. 2000). On July
14, 1999, 3V filed a motion to reinstate the case under Rule 165a0f the Texas Rules of Civil
Procedure. Ordinarily, this motion would have extended the appellate deadline, see TEX. R.
APP. P. 26.1(a)(3) (providing that a motion to reinstate under Rule 165a extends the time to
perfect appeal to 90 days from the date the judgment issigned); however, appellees argue that
3V’smotionwas not verified properly, and thus failed to extend the appellate timetable. If the
appellae timetable were not extended, 3V's September 13, 1999 notice of appeal was

untimely. Aswe explain below, we conclude that the appellate timetable was extended.

Rule 165a of the Texas Rules of Civil Procedure governs the reinstatement of cases
dismissed for want of prosecution. That rule requires a party seeking reinstatement to file a
verified motion to reinstate either within 30 days after the court signs the dismissal order or
within the time provided by Texas Rule of Civil Procedure 306a. See TEX. R. CIV. P. 165a(3);
see also McConnell v. May, 800 S.W.2d 194, 194 (Tex. 1990). In the absence of averified
motion to reinstate, the trial court’s plenary jurisdiction expires 30 days after the date on
whichit signedthe final order of dismissal. See TEX. R. CIV. P. 165a(3). Inaddition, without
amotion to reinstate, to timely perfect an appeal, a party must file awritten notice of appeal
no more than 30 days after the judgment is signed. See TEX. R. APP. P. 26.1 (Vernon Pamph.
2000). Becauseamotiontoreinstateisrequired to beverified, courts have held that amotion
that contains no verificationat all, extends neither the trial court’ s plenary power, nor the time
in which to perfect an appeal. See State v. Martini, 902 SW.2d 138, 140 (Tex.
App.—Houston [1st Dist.] 1995, no writ) (citing Butts v. Capitol City Nursing Home, Inc.,



705 S.\W.2d 696, 697 (Tex. 1986); and Owen v. Hodge, 874 S.W.2d 301, 303 (Tex.
App.—Houston [1st Dist.] 1994, no writ)).

Appelleesclaim that 3V’s motionto reinstatewasineffective to extend the trial court’s
plenary power because “it was not verified and there was no adequate verification substitute
attached to the motion.” To answer this argument, we turn to the motion and affidavits. Itis
true that atypical verificationwas not attached to the motion; the Houston counsel of record
merely signedthe motion. The motion itself denied Carlin and CIRS' sallegationsthat 3V had
done nothing “infurtherance of the compelledarbitration,” it denied that a settlement, verdict
or dispositive disposition had occurred, it stated that 3V had not failed to appear at any
hearings, and it stated that neither 3V nor its lawyers had intentionally or with conscious

indifference failed to prosecute the case.

However, attachedto thismotionwere two affidavits: one from Mr. D’ Ambrosio, New
Y ork counsel for 3V, and one from an Italian lawyer, Mr. Giovanni Frau, who was representing
3V’'s parent in Italian arbitration proceedings. Mr. D’ Amrosio’s affidavit was sworn to and
notarized by a notary public. He denied that 3V had done nothing infurtherance of arbitration
and then gave the names of the three ltalian arbitrators and the date arbitration was to
commence. The affidavit of the Italian lawyer was followed withadeclaration by him that the
statementsthereinweretrue and correct and he authenticated the affidavit “inaccordancewith
the Hague Convention.” In addition, although he did not state that the information contained
withinthe affidavit was withinhis personal knowledge, it was abundantly clear that it was. For
example, he spoke of meetings withthe Italian Board of Arbitration at which he made certain
argumentsto the Board. Hisaffidavit confirmed that 3V or its parent was pursuing arbitration.
It is clear that the purpose of these affidavits was to show that, contrary to Carlin and CIRS's

claims, 3V was actively pursuing arbitration.

Carlin and CIRS argue that even though the affidavits discuss how actively 3V or its
parent was pursuing arbitration, they were still insufficient. They insist that the D’ Ambrosio

affidavit did not verify the claims in the motion to reinstate and was not based on personal



knowledge. But, the affidavit did verify the claims set out inthe motion itself - namely that 3V
was moving the case forward. Although D’ Ambrosio did not say that his knowledge was
personal, he did refer to Mr. Frau’'s affidavit, which was obviously based on personal

knowledge.

Likewise, Carlin and CIRS attack Frau’s affidavit because they claim that the affidavit
was not by amovant or his attorney. Inthiscase, thisis a hypertechnical argument we cannot
sustain. 3V’ swhole point inthe motion wasthat arbitration wasoccurring. Thearbitration was
inltaly; only 3V’sltalian lawyer would have personal knowledge of those proceedings. Even
though Frau was not 3V’ s attorney in this suit, using Frau’s affidavit did not violate the intent
of rule 165athat someone withpersonal knowledge of aparty’ sdiligenceinprosecuting acase

verify thisfact.

In short, we conclude that the affidavits were sufficient to verify the motion to

reinstate® and we deny the motion to dismiss.
THE TRIAL COURT'SAUTHORITY TO DISMISS

a. The abatement.

Initsfirstissue onappeal, 3V complains that, because the Fourteenth Court of Appeals
abated the case pending the outcome of an arbitration proceeding, the trial court had no

authority to dismiss the case during the abatement. We disagree.

“An abatement is a present suspension of all proceedingsin asuit.” America Online,
Inc.v.Williams, 958 S.W.2d 268, 272 (Tex. App.—Houston[14th Dist.] 1997, no pet.) (citing
Permanente Med. Ass’' n of Tex. v. Johnson, 917 S\W.2d 515, 517 (Tex. App.—Waco 1996,
orig. proceeding)). Inthat context, “ suspend” means“tointerrupt; to causeto ceasefor atime;

to postpone; to stay, delay, or hinder; to discontinue temporarily, but with an expectation or

3 Our discussion should not be taken as a comment on whether the motion to reinstate should have
been granted. That issue is not before us. Nor should we be understood to say that in every case a motion
to reinstate that fails to follow the letter of Rule 165a will extend the appellate timetable.
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purpose of resumption.” Id. (quoting BLACK'S LAW DICTIONARY 1446 (6th ed. 1979)).
Generally, an abatement is sought to challenge the plaintiff’ s pleadings by asserting that facts
outside the pleadings prevent the suit from going forward in its present condition. See Texas
Highway Dep’t v. Jarrell, 418 S.W.2d 486, 488 (Tex. 1967); Martin v. Dosohs I, Ltd., 2
S.W.3d 350, 354 (Tex. App.—San Antonio 1999, no pet.). By granting an abatement, the court
gives the plaintiff an opportunity to cure the defect. See Martin, 2 SW.3d a 354. Once
granted, an abatement precludes thetrial court and the parties from going forward on a case
until the defect or obstacle is removed. See Williams, 958 SW.2d a 272; see also Inre
Kimball Hill Homes Texas, Inc., 969 S.W.2d 522, 527 (Tex. App.—Houston [14th Dist.]
1998, orig. proceeding).

Initsreply brief, 3V concedes that an abatement is a temporary suspension in a case,
andthat itisnot intendedto beinfinitein duration. 3V also concedes that acourt may inquire
about the status of an abated case.* In fact, it iswell established that Texas trial courts have
“wide discretion” in managing their dockets. See Clanton v. Clark, 639 S.W.2d 929, 931
(Tex. 1982). A trial judge has “a duty and obligation to maintain control of the docket and to
require partiesto prosecutetheir suitswithdiligence.” Texas Soc’y, Daughters of the Amer.
Revolutionv. Hubbard, 768 S.W.2d 858, 861 (Tex. App.—Texarkana 1989, no writ). Inthat
regard, itiswell-settledlaw that, if atrial court discoversthat the plaintiff hasfailedto correct
adefect or impediment to suit after anabatement hasbeen granted, the trial court may properly

dismiss the plaintiff’s case. See Hebert v. Shrake, 492 S.\W.2d 605, 606 (Tex. Civ.

4 Although 3V relieson In re Kimball Homes Texas, Inc., 969 S.W.2d 522 (Tex. App.—Houston [14th Dist.] 1998,
orig. proceeding) and Fedco Oil Co. v. Pride Refining Co., 787 SW.2d 572 (Tex. App.—Houston [14th Dist.] 1990, no writ),
we disagree that they are controlling here. In Kimball Homes, we held that the trial court erred in refusing to grant an abatement
required by statuteand, therefore, any ordersentered by it duringthe abatement period werevoid. See Kimball Homes, 969 SW.2d
at 527. In Fedco, we held that it was error to dismiss for want of prosecution becausethe record detailed “ almost constant activity
until the day the trial judge dismissed the case for want of prosecution.” Fedco, 787 SW.2d at 574-75. Neither of those cases are
on point withthefactspresent here. 3V also pointstoSanchezv. Hester, 911 SW.2d 173 (Tex. App.—Corpus Christi 1995, orig.
proceeding), in an effort to anal ogize the abatement to the automatic stay entered during bankruptcy proceedings under 11 U.S.C.
§362. We note, however, that at |east oneother Texas court has rejected this analysis, holding that the automatic bankruptcy stay
did not prohibit thetrial court from dismissingaplaintiff’ ssuit for want of prosecution. See Montgomery Ward & Co. v. Denton
County Appraisal Dist., 13SW.3d828, 830 (Tex. App.—Fort Worth 2000, pet. denied). For this reason, and others discussed
more fully above, we decline to apply 3V’sanaogy in this case.
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App.—Houston [1st Dist.] 1973, no writ); Brown v. Bear, Stearns & Co., 766 S.W.2d 823,
824 (Tex. App.—Dallas 1989, writ denied); Garcia-Marroquinv. Nueces County Bail Bond
Bd., 1 SW.3d 366, 374 (Tex. App.—Corpus Christi 1999, no pet.); M&M Constr. Co. v.
Great Amer. Ins. Co., 747 S.W.2d 552, 554 (Tex. App.—Corpus Christi 1988, no writ);
Lighthouse Church of Cloverleaf v. Texas Bank, 889 S.W.2d 595, 600 (Tex. App.—Houston
[14th Dist.] 1994, writ denied).

Nonetheless, 3V argues that the trial court could not disturb an abatement entered by
this Court. Wedecline to adopt thisposition. It contemplates that (1) the trial court ignored
this Court’ s order that the parties arbitrate and (2) that the case had to remain abated until the
parties arbitrated. However, inherent in our order to arbitrate wasthe ideathat the arbitration
would be completed within areasonable time. The trial court did not ignore the order. The
case was abated and the court had given the parties three years to arbitrate. So, the court did
follow our order. Moreover, adopting this argument would prevent the trial court from
managing its docket and, in this case, would be unwarranted and unnecessary. Only the trial
court had jurisdiction over thislawsuit. This Court didnot. The practical effect of our order
was to reverse the trial court’s order denying the motionto compel arbitrationand to remand
the case to the trial court. Consequently, even though this Court ordered the case abated
pending arbitration, we no longer had jurisdiction over the case.® It follows that if the trial
court had sole jurisdiction over the case, it had authority to manage its own docket, including
dismissing 3V'’s case three years after the order to arbitrate. 3V’sfirst issue on appeal is

therefore overruled, and the first issue raised by Carlin and CIRS is sustained.
b. Dismissal for Failureto FileaFinal Order and for Failureto Prosecute

Having found that the trial court had authority to manage its docket, we must now
determine whether the trial court appropriately dismissed 3V's lawsuit or whether it abused

its discretion.

5 For this reason - i.e., that we have no original jurisdiction over this case - we deny Carlin and
CIRS s request to dismiss the case for want of prosecution.
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In its second issue, 3V contends that, if the trial court dismissed the case for 3V's
failure to fileafinal order, it abused its discretion because “failure to file afinal order” was
not avalid reason for dismissal and the trial court’s notice of intent to dismiss was based on
amistake of fact. On the other hand, 3V arguesthat if the trial court dismissed the case for
3V'sfailureto prosecute generally, it failed to give 3V adequate notice of its true reason for
dismissal.

When reviewing a dismissal for want of prosecution, the sole issue is whether the
appellant can demonstrate aclear abuse of discretionby the trial court. See Bevil v. Johnson,
157 Tex. 621,307 S.W.2d 85, 87 (1957); City of Houston v. Malone, 828 S.W.2d 567,568
(Tex. App.—Houston [14th Dist.] 1992, no writ). To determine whether there is an abuse of
discretion, the reviewing court must determine whether the trial court acted without reference
to any guiding rulesand principles. See Downer v. Aquamarine Operators, Inc., 701 S.W.2d
238, 241-42 (Tex.1985), cert. denied, 476 U.S. 1159, 106 S.Ct. 2279, 90 L.Ed.2d 721
(1986). Acting in amanner contrary to case law constitutes an abuse of discretion. Seelnre
EpicHoldings, Inc.,985 S.W.2d 41,57 (Tex. 1998). We will address first whether the court

was authorized to dismiss a case for “failure to file afinal order.”
(1). General Authority to Dismissfor Failureto Filea Final Order.

In Texas,atrial court may dismissacase for want of prosecutioninany of the following
circumstances: (1) when aparty failsto appear a ahearingor at trial (rule 165a(1)), (2) when
the case has not been disposed of within the supreme court’ s guidelines (which requires that
civil jury cases be disposed of within18 months from the appearance date (rule 165a(2))),and
(3) when a case has not been prosecuted withdue diligence (inherent power to dismiss). See
Villareal v. San Antonio Truck & Equip., 994 S.W.2d 628, 630 (Tex. 1999); Bilnoski v.
Pizza Inn, Inc., 858 S.W.2d 55, 57 (Tex. App.—Houston [14th Dist.] 1993, no writ) (citing
City of Houston v. Thomas, 838 S.W.2d 296, 297 (Tex. App.—Houston [1st Dist.] 1992, no
writ)). Thetrial court’ sauthority to dismissisderived both from Rule 165aof the Texas Rules

of Civil Procedure andfrom itsown inherent power to manage itsown docket. See Veterans’
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Land Bd.v. Williams, 543 S\W.2d 89, 90 (Tex. 1976); Burton v. Hoffman, 959 S.W.2d 351,
353 (Tex. App.—Austin 1998, no pet.). When an unreasonable delay in the prosecution of a
case occurs, itispresumedthat the case has been abandoned. See Bilnoski, 858 S.\W.2dat 57
(citing Hosey v. County of Victoria, 832 SW.2d 701, 704 (Tex. App.—Corpus Christi 1992,
no writ)). If that delay is not sufficiently explained, the presumption of abandonment is

conclusive and the case will be dismissed. Seeid.

3V arguesthat the failure to file afinal order isnot avalid ground for dismissal. 3V
makes this argument based on Villareal and other opinions which state that a case may be
dismissed only on one of the three grounds mentioned above. Seeid.; Bilnoski v. Pizzalnn,
Inc., 858 S.W.2d 55, 57 (Tex. App.—Houston [14th Dist.] 1993, no writ). 3V argues that the

trial court’s notice of intent to dismiss does not fall within any of these three bases.

We are of the opinionthat the notice of intent to dismissfor failureto fileafinal order
falls within the second and third categories, whichentail the authority to dismiss when a case
is not prosecuted within the supreme court’s guidelines and the court’s inherent power to
dismissfor failureto prosecute. Diligent prosecution includes not only diligent prosecution
to the time of trial, but also diligence thereafter in procuring a final judgment or other final
order. Thisgoal of bringing acasethrough trial and to itsultimate conclusionisevident from
the supreme court’ s own time standards whichdeclarethat a civil jury case must be disposed
of within 18 months from the appearance date. See TEX. R. JUD. ADMIN. 6. Thus,inTexas, we
are concerned not only with diligence to trial but also diligence to a conclusion of the case.
In this case, the very specific notice from the court satisfies thisgoal and a the same time
informs the party exactly what it must do for the caseto beretained. So, in principle, we find
no fault with this notice because we conclude that it is subsumed within the category of
dismissalsfor failureto prosecute. We choose not to, and see no reason to, penalize the court
for using more specific, rather than less specific language. However, this leads us to the
second question, whether the court, in this particular case, could dismissfor 3V’s failure to

file afinal order.
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(2). TheParticular Notice at I ssue.

Nearly three years after the parties were ordered to attend arbitration, the trial court
issued a notice of intent to dismisson March12,1999. In that notice, thetrial court warned
the parties of itsintent to dismiss the case for want of prosecution because it believed that
there had been a “ settlement, verdict, or decision dispositive of the case,” yet no final order
had beenfiled. Thetrial court cautioned, therefore, that it would dismissthe case for want of
prosecution if afinal order was not filed on or before May 3, 1999. 3V made no effort to
meet this deadline or to contact the trial court and explain that there had been no “decision
dispositive of the case” and no final order. Instead, it waited until May 26 to file a motion
which stated the following in its entirety:

Plaintiff moves to retain this case on the Court’ s docket. Plaintiff has
unsuccessfully attempted to confer with Defendants.

This motion is set for submission on June 7, 1999, at 8:00 a.m.

3V provided no information about the status of the parties’ arbitration proceeding, nor did 3V
provide any reasonfor itsfailureto fileatimely responseto the trial court’snotice. Thetrial

court deniedthe motionto retain and dismissed 3V’ s case pursuant to its March 12th notice.

If we were required to look only at 3V’s pleadings, we would hold that the trial court
had authority to dismiss the case for failureto file afinal order because 3V failed to inform
the court that the court was mistaken about the occurrence of asettlement or dispositive event.
However, we are not required to look only at 3V’s pleadings. We must look at all of the
pleadings filed with the court inresponseto the notice of intent to dismiss. JTS responded to
3V’s motion to retain and, in essence, informed the court that no settlement, verdict or
decision dispositive of the case had occurred. The gist of the motion was that 3V had not
pursued arbitration, indeed, had not done anything on the case, and so the case was in exactly
the same posture as it had been three years earlier. In short, between these two motions, the
court had enough information in response to its notice to know that a settlement or other

dispositive event had not occurred. On this state of the record, knowing that its notice was
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based on afaulty assumption, we agree with 3V that the court could not dismiss the case for

3V’'sfailureto file afinal order based on a settlement.®

(3). The Court’s Authority to Dismiss under its Inherent Power to Manage its

Docket.

JTSarguesthat, evenif the noticewerebased on anincorrect assumption, the trial court
had the authority, through its inherent power to manage its docket, to dismissthe casefor the
failure to prosecute. However, this notice did not give the trial court the authority to dismiss
the case for 3V’ sfailureto prosecute. Under the notice sent, the only reason the trial court
coulddismissthe case was for failure to file afinal order. It couldnot dismissfor thefailure
to prosecute with diligence because 3V was not given sufficient notice that the court might
dismiss the case for failure to prosecute. We base this conclusion on Villareal v. San
Antonio Truck & Equip., 994 S\W.2d 628 (Tex. 1999), in which the court held that, anotice
of dismissal must informaplaintiff of the exact reasonfor dismissal; otherwise, it violatesthe
party’s due process rights.” In Villareal, the supreme court was faced with a notice of
setting/notice of dismissal which, in its relevant parts is indistinguishable from ours. The
notice stated the following:

BY DIRECTION OF THE PRESIDING JUDGE OF SAID
COURT[,] NOTICE IS HEREBY GIVEN YOU THAT THE

ABOVE CAUSE(S), UPON ORDER OF THE COURT],] IS SET
FORDISMISSAL ON THE 22"° DAY OF OCTOBER, 1996. . ..

® Our conclusion would be different if the court had not been informed that its notice was based on
afaulty assumption. Inthat case, sinceit is the parties' responsibility to inform the court of any error on its
part, the trial court could properly dismiss. We recognize that our conclusion may be frustrating to JTS, who
informed the court of the case’s status. However, as an officer of the court, JTS should have informed the
court of the true status of the case. The trial court had an option to rule on a different basis than it did, for,
in response to 3V's motion to retain, JTS filed its own motion to dismiss. Had the court chosen to base the
dismissal on JTS s motion rather than basing the dismissal on the court-generated notice, this case would not
be plagued with the due process issue we discuss below.

" The trid court probably did not have the benefit of reading Villareal before it signed the dismissal
order. The opinion came out shortly before the order was signed. Moreover, the parties never cited Villareal
to the court.

13



YOU AREREQUESTED TO BE PRESENT AND MAKE YOUR
ANNOUNCEMENT. IFNOANNOUNCEMENTISMADE, THIS
CAUSEWILL BEDISMISSED FORWANTOFPROSECUTION.

ALL ORDERS THAT WILL REMOVE A CASE FROM THE
DISMISSAL DOCKET MUST BE SUBMITTED TO THE
DISMISSAL DEPARTMENT ON OR BEFORE THE DATE
WHEN THE DOCKET IS CALLED.

YOU ARE REMINDED THAT THISISNOT A DOCKET FOR
THE RESETTING OF CASES, BUT FOR THEIR DISMISSAL.

ld. at 632.

The court heldthat this notice informed the plaintiff that the case would be dismissed
onlyif the plaintiff did not appear and announce ready. Id. The court “reject][ed] Defendants’
contention that ‘[t]he dismissal notice clearly indicated that the plaintiff’s case would be
dismissed unlessthe plaintiff could showgood cause why it should not be dismissed for want
of prosecution.”” 1d. Thus, the court held that the notice could not be interpreted as giving
notice of two grounds for dismissal —failure to announce ready and failure to use diligence
in prosecuting the case; it gave notice of only one basis for dismissal. The notice
before us — especially that sentence stating, “[i]f a final order is not filed and set for
submission on 05-03-1999, at 9:00 A.M., this case will be DISMISSED FOR WANT OF
PROSECUTION” — is indistinguishable from the Villareal order. LiketheVillareal order,
it notifies the plaintiff that only one act can remove the case from the dismissal docket. In
Villareal, that one act was announcement of ready for trial; here, that one act was the filing of

afinal order.

Thus, under the notice sent out, the trial court was precludedfrom dismissing thiscase
for any reason other thanthe failureto fileafinal order. Seeld. Yet, asdiscussed earlier, the
trial court was also precluded from dismissing the casefor failureto file afinal order because
a settlement or other dispositive event had not occurred. Having been informed that a
dispositive event had not occurred, the only option for the court was to issue a new notice of

intent to dismiss based on either rule 165a(2) or itsinherent power to dismissfor failureto
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prosecute or to rule on JTS' s motion to dismiss. Id. at 630. Sinceit did not do this, thetrial

court abused its discretion in dismissing the case.
CONCLUSION

Based onthe foregoing, we hold that the trial court abuseditsdiscretionindismissing
3V’slawsuit for want of prosecution, and we reverse the trial court’s judgment dismissing the

case for want of prosecution, and remand the case to the trial court.

s/ Wanda M cK ee Fowler
Justice

Judgment rendered and Opinion filed December 14, 2000.
Panel consists of Justices Fowler, Edelman, and Sondock.®
Publish — TEX. R. APP. P. 47.3(b).

Former Justice Ruby Kless Sondock sitting by assignment.
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