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OPINION

Appellant, George Neal Williams, challengesthelegal and factual sufficiency of the

evidence supporting his conviction for possession of cocaine with intent to distribute. We

affirm.

|. FACTUAL AND PROCEDURAL BACKGROUND

On January 19, 2000, Officer Michael Jones approached an automobile stopped in

the middle of the road, blocking traffic. A man stood next to the vehicle conversing with



afemaledriver. Appellant sat in the passenger seat of the vehicle. Officer Jones saw what
appeared to be a narcotics transfer between the male outside the car and the driver. He
approached the vehicle and asked the driver to exit the car. After the driver exited the car,
Officer Jones observed a substance, which looked like cocaine, on the driver’s seat. The
officer then instructed appellant, who had remained in the passenger seat, to exit the car.
When Officer Jones performed a pat down search of appellant, hefelt two hard chunks near

hisgroin area. The substance was later determined to be cocaine.

Appellant wasindicted for possession with intent to deliver morethan four grams but
less than 200 grams of cocaine, including any adulterants and dilutants. Appellant pleaded
not guilty. Appellant admitted at trial that he bought the cocaine for his own personal use,
but not for distribution or sale. A jury convicted him of the offense of possession withintent

to distribute and sentenced him to confinement for life in the state penitentiary.
[1. ISSUESAND ANALYSIS

In two points of error, appellant contends the evidence presented at trial is both
legally and factually insufficient to support his conviction for possession with intent to
distribute. In particular, appellant contends the evidence is insufficient to show the net

percentage of cocaine (less adulterants and dilutants) he possessed.

In evaluating alegal sufficiency challenge, we view the evidence in the light most
favorableto theverdict. Weightmanv. Sate, 975 SW.2d 621, 624 (Tex. Crim. App. 1998).
Asareviewing court, it isnot our duty to re-weigh the evidence from reading a cold record;
rather, it is our duty to act as a due process safeguard, ensuring only the rationality of the
fact-finder’ sdecision. Williamsv. Sate, 937 SW.2d 479, 483 (Tex. Crim. App. 1996). We
will not overturn the verdict unless it is irrational or unsupported by proof beyond a
reasonable doubt. Matson, 819 SW.2d at 846. The jury, as the trier of fact, “is the sole

judge of the credibility of witnesses and of the strength of the evidence.” Fuentesv. Sate,



991 S.W.2d 267, 271 (Tex. Crim. App. 1999). Thejury may chooseto believe or disbelieve
any portion of the witnesses' testimony. Sharp v. Sate, 707 SW.2d 611, 614 (Tex. Crim.
App. 1986). When faced with conflicting evidence, we presume the trier of fact resolved
conflictsinfavor of theprevailing party. Turrov. State, 867 S.W.2d 43, 47 (Tex. Crim. App.
1993). Therefore, if any rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt, we must affirm. McDuff v. Sate, 939 SW.2d 607, 614
(Tex. Crim. App. 1997).

In contrast, when eval uating achallengeto thefactual sufficiency of the evidence, we
view al the evidence without the prism of “in the light most favorable to the prosecution”
and set asidetheverdict only if itis* so contrary to the overwhel ming weight of the evidence
to be clearly wrong and unjust.” Johnsonv. Sate, 23 SW.3d 1, 6—7 (Tex. Crim. App. 2000)
(citing Clewis v. Sate, 922 SW.2d 126, 129 (Tex. Crim. App. 1996)). This concept
embraces both “formulations utilized in civil jurisprudence, i.e., that evidence can be
factually insufficient if (1) it is so weak asto be clearly wrong and manifestly unjust or (2)
the adversefindingisagainst the great weight and preponderance of the available evidence.”
Id. at 11. Under this second formulation, the court essentially compares the evidence that
tendsto provethe existence of afact with the evidencethat tendsto disprovethat fact. Jones
v. Sate, 944 SW.2d 642, 647 (Tex. Crim. App. 1996). “In conducting the factual
sufficiency review, we consider thefact-finder’ sweighing of evidenceand can disagreewith
the fact finder’s determination.” Clewis, 922 SW.2d at 133. Our evaluation should not
intrude upon thefact-finder’ srole asthe sole judge of theweight and credibility givento any
witness stestimony. See Cainv. State, 958 S.W.2d 404 (Tex. Crim. App. 1997).

The indictment charged that on or about January 19, 2000, appellant “did then and
there intentionally and knowingly possess, with intent to deliver, a controlled substance,
namely cocaine, weighing by aggregate weight, including adulterants and dilutants, more

than 4 grams and lessthan 200 grams.” Thisis an offense of section 481.112 of the Texas



Health and Safety Code. TEX. HEALTH & SAFETY CODE ANN. 8 481.112 (Vernon 1992).

Appellant argues the State is required to prove whether the cocaine contained any
adulterants or dilutants and, if so, how much those substances add to the total weight. He
contends that, because the laboratory tests performed did not determine how much of the
cocaine substance contained adulterants and dilutants, the evidence isinsufficient to show
that he possessed more than four grams of cocaine. Appellant further contends that, if an
adulterant or dilutant affects the chemical activity and makeup of the substance, the
substance should not be considered a controlled substance. In support of his contention,
appellant cites the Texas Court of Criminal Appeals opinions in Reeves v. Sate, 806
S.W.2d 540 (Tex. Crim. App. 1990); Engelking v. State, 750 SW.2d 213 (Tex. Crim. App.
1988); and McGlothlinv. State, 749 S.W.2d 856 (Tex. Crim. App. 1988). These caseswere
decided beforethelegisature defined adulterantsand dilutants. See TEX. HEALTH & SAFETY
CoDE ANN. 8 481.002(49) (Vernon Supp. 2001). For thisreason, appellant’s reliance on
them is misplaced.

Before the legidlature defined adulterant or dilutant, the State, when charging that
adulterants or dilutants constitute a part of the weight used to reach the total weight of the
controlled substance, was required to show that the adulterants or dilutants were substances
added to the controlled substance either “(1) with the intent to increase the bulk of the
product, or (2) to increase the quantity of the final product without affecting its activity.”
Cawthornv. State, 849 S.W.2d 346 (Tex. Crim. App. 1992). Thelegislature, however, has
since amended the law to provide that “any material that increases the bulk or quantity of
acontrolled substance is an adulterant or dilutant.” TEX. HEALTH & SAFETY CODE ANN. §
481.002(49). This statutory definition of “adulterant or dilutant” was in effect at the time

appellant committed the crime for which he was convicted and, therefore, it appliesto this



case.! Under thisdefinition, all of the material in addition to the cocaine was an adulterant
or dilutant. Thus, the State need only have proved that a controlled substance, plus
adulterants and dilutants, weighed at least as much as the minimum weight alleged in the
indictment. Reeves, 806 SW.2d at 542. Testimony asto the grossweight of the controlled
substance appel lant possessed issufficient. Williamsv. Sate, 936 S.W.2d 399, 405-06 (Tex.
App.—Fort Worth 1996, pet. ref'd). The State is no longer required to prove whether the
added adulterants or dilutants affected the chemical activity of a controlled substance.
Warren v. Sate, 971 S.W.2d 656, 660 (Tex. App.—Dallas 1998, no pet.).

Carolyn Gamble, a chemist employed by the Houston Police Department, testified
that she performed tests on the substance confiscated from appellant. She stated the tests
revealed that the substance contained cocaine together with adulterants and dilutants, and
weighed approximately 160.3 grams. Although Gamble did not testify as to the exact
percentage of cocaine contained in the net weight, such testimony isno longer required. See
Williams, 936 SW.2d at 405. The State only need demonstrate that part of a substanceis
acontrolled substance and that the aggregate wei ght exceedsthe minimum statutory amount.
Id.

We find that when viewed in the light most favorable to the prosecution, a rational
trier of fact could have found beyond a reasonable doubt that appellant possessed a
controlled substance, cocaine, in an amount of less than 200 grams but at least four grams,
regardiess of whether it contained adulterants and dilutants. See Collins v. Sate, 969
SW.2d 114, 116 (Tex. App.—Texarkana 1998, pet ref'd.). Accordingly, we overrule
appellant’s legal sufficiency challenge.

! The legidature amended Section 481.002 of the Texas Health and Safety Code to include a
definitionfor adulterantsand dilutantsin 1993. Theamendment, effective September 1, 1994, appliestothis
case because appellant is alleged to have committed the offense of possession with intent to distribute on or
about January 19, 2000. See, e.g., Hinesv. Sate, 976 SW.2d 912, 913 (Tex. App.—Beaumont 1998, no pet.).
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In applying the factual sufficiency standard, we note that appellant did not produce
any evidence controverting the weight or purity of the cocaine in support of his theory
challenging the State’ sevidence. Theverdictisnot so contrary to the overwhelming weight
of the evidence as to be clearly wrong and unjust. See Clewis, 922 SW.2d at 135.
Accordingly, wefind the evidence factually sufficient to support appellant’ s conviction and

overrule his second point of error.

Having overruled appellant’s challenges to the legal and factual sufficiency of the

evidence, we affirm the judgment of the trial court.

/s Kem Thompson Frost
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