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CHARGE OF THE COURT

MEMBERS OF THE JURY:

The defendant, Eric Mendoza, stands charged by indictment
with the offense of capital murder, alleged te have been
committed on or about the 21°* Day of Februaxy, 2009, in Bexar
County, Texasg. The defendant has pleaded not guilty.

I.

Our law provides that a person commits the offense of
murder if he intentionally or knowingly causes the death of an
individual.

A person commits capital murder when such person murders
more than one person during the same criminal transaction.

II.

"Tndividual” means a human being who has been born and is
alive.

"Same criminal transaction" means a continuous and
uninterrupted chain of conduct occurring over a very short
period of time in a rapid sequence of unbroken events.

*Deadly weapon" means a E£irearm.

"Firearm® means any device designed, made, or adapted to

expel a projectile through a barrel by usging the energy



generated by an explosion or burning substance or any device
readily convertible to that use.

A person commits the offense of unlawful carrying of a
weapon if he intentionally or knowingly carries on or about his
person' a handgun if the person is not on the person’s own
premiges or premises under the person’s control or inside or
directly en route to a motor vehicle that is owned by‘ the person
or under the person’s control.

A “handgun” means any firearm that is designed, made, or
adapted to be fired with one hand.

III.

A person acts intentionally, or with intent, with respect
to a result of his conduct when it is his conscious objective or
desire to causelthe result.

A person acts knowingly, or with knowledge, with respect to .
a result of hie conduct when he is aware that his conduct is

reagonably certain to cause the result.



Iv.

It is a defense to this prosecution if the defendant's
conduct was justified by law.

You are instructed that a person 1s Jjustified in using
force against another when and to tﬁe degree that that person
reasonably believes the force is immediately necessary to
protect himself against the other person's use or attempted use
of unlawful force.

A person is justified in using deadly force against another
if he would be justified in using force against the other in the
first place, as above set out, and when and to the degree he
reasonably believes that such deadly force 1is immedlately
necessary to protect himself against the other person’'s use or
attempted use of unlawfui deadly force.

You are instructed that under our law a person is justified
in using deadly force agaiﬁst another to protect a third person
or third peréons if, under the circumstances as he reasonably
believes them to.be, such pergon would be justified in using
deadly force to protect himself against the unlawful deadly
force of another which he reasonably believes to be threatening
the third person or persons he seeks to protect, provided he
alsﬁ reasonably believes that his intervention is immediately
necessary to protect the third persbn or persons.

A person who has a right to be present at the location

where the deadly force is used, who has not provoked the person



against whom the deadly force is used, and who is not engaged in
criminal activity at the time the deadly force is used l1s not
required to retreat before using deadly force as described

herein.

The use of force against another is not justified in
response to verbal provocation alone.

By the term “reasonable belief” as used herein is meant a
belief that would be held by an ordinary and prudent person in
the same circumstances as defendant.

By the term “deadly force” as used herein is meant force
that is intended or known by the person using it to cause, or in
the manner of its use or intended use is capable of causing,
death or serious bodily injury.

"Bodily injury" means physical pain, illness, or any
impairment of phyéical condition.

tgeriocus bodily injury" means bodily injury that creates a
substantial risk of death or that causes death, serious
permanent disfigurement, or protracted loss or impairment of the
function of any bodily member or organ.

When a person is attacked with unlawful deadly force, or he
reasonably believes he is under attack or attempted attack with
unlawful deadly force, by one or more persons, and there is
created in the mind of such person a reasonable expectation or
fear of death or serious bodily injury, then the law excuses or

justifies such .person in resorting to deadly force by any means



at his command to the degree that he reagonably believes
immediately necessary, viewed from his standpoint at the time,
to protect himself from such attack or attempted attack by one
or more person. And it is not necessary that there be an actual
attack or attempted attack, as a person has a right to defend
his life and persoﬁ from apparent danger as fully and to the
same extent as he would had the danger been real, provided that
he acted upon a reasonable apprehension of danger, as it
appeared to him from his standpoint at the time, and that he
reasonably believed such deadly force was immediately necessary
to protect himgelf against the other person's or persons’ use or
attempted use of unlawful deadly force.

When a perscon reasonably believes a third person and/or
persons are being attacked with unlawful deadly force by one or
more persons, and there is created in the mind of that person a
reascnable expectation or fear that death or serious bodily injury
will occur to that third person and/or to those third persons at
the hands of one or more of the assailants, then the lawlexcuses
or justifies the person in resorting to deadly force by any means
at his command to the degree that he reascnably believes
immediately necessary, viewed from his standpoint at the time, to
protect the third person and/or persons ifrom such attack or
attempted attack. It is not necéssary that there be an actual
attack or attempted attack, as a person has a right to defend the

life of a third person or lives of third persons from apparent



danger as fully and to the same extent as he would had the danger
been real, provided that he acted upon a reasonable apprehension
of danger, as it appeared to him from his standpoint at the time,
and that he reasonably believed such deadly force was immediately
necessary to protect that third person and/or those third persons
against the use or attempted use o.f 'uniawful deadly force by one
or more of the assailants.

In determining the exigstenice of real or apparent danger,
you should consider all the facts and circumstances in the case
in evidence before you, together with all relevant facts and
circumstances going to show the condii:ion of the mind of the
defendant at the time of the occurrence in question, and in
considering such circumstances, you should place yourselves in
defendant's position at that time and view them from his
standpoint alone.

V.

Now, if you £find from the evidence beyond .a reasonable
doubt that on the occasion in question the defendant, Eric
Mendoza, did intentionally or knowingly cause the deaths of
Jason Garay and Christopher Baxter, by shooting Jason Garay and
Christopher Baxter with a deadly weapon, namely, a firearm, as
alleged in the indictment, but you further find from the
evidence, as viewed from the standpoint of the defendant at the
time, that from the words or conduct, or both, of Jason Garay

and Christopher Baxter it reascnably appeared to the defendant



that his life or person and/or tﬁe life or person of another
and/or the lives or persons of others were in danger and there
was created in his mind a reasonable expectation or fear of
death or serious bodily injury to himself and/or to another or
others from the use of unlawful deadly force at the hands of
- both Jason Garay and Christopher Baxter and that acting under
such apprehension and reasonably believing that the use of
deadly force on EBric Mendoza'’s part was lmmediately necessary to
protect "himself and/or another or others against Jason Garay’s
and Christopher Baxter’s use or attempted.use of unlawful deadly
force, he shot Jason Garay and Christopher Baxter with a
firearm, then you should acguit the defendant on the grounds of
gelf defense and/or defense of ‘another; or if vyou have a
reasonable doubt as to whether or not the defendant was acting
in self dJdefense and/or defense of another on said occasion and
under the circumstances, then you should give the defendant the
benefit of that doubt and say by your verdict not guilty, and do
not consider Paragraphsg VIII, IX, or X.

However, if you find from the evidence‘beyond a reasonable
doubt that at the time and place in question the defendant did
not reasonably believe that he and/or another and/or others were
in danger of death or serious bodily injury at the hands of both
Jason Garay and Christopher Baxter, or that defendant, under the
circumstances as viewed by him from his standpoint at the time,

did not reasonably believe that the degree of force actually



used by him was immediately necessary to protect himself and/or
another or others against Jason Garay’s and Christopher Baxter’s
use or attempted use of unlawful deadly force, then you should
next consider whether Eric Mendoza was acting in self de_fense as
to either &ason Garay or Christopher Baxter.

VI.

Now, if vyou find from the evidence beyond a reasonable
doubt that on the occasion in question the defendant, Eric
Mendoza, did intentionally or knowingly cause the death of Jason
Garay, by shooting Jason Garay with a deadly weapon, namely, a
firearm, as alleged in the indictment, but you further find from
the evidence, as viewed from the standpoint of the defendant at
the time, that from the words or conduct, or both, of Jason
Garay, it reasonably appeared to the defendant that his life or
peréon and/or the life or person of another and/or the lives or
persons of others were in danger and there was created in his
mind a reasonable expectation or fear of death or serious bodily
injury. to himself and/or ancther or others from the use of
unlawful deadly force at the hands of Jason Garay and that
actiﬁg under such apprehension and reasonably believing that the
use of deadly force on Eric Mendoza’'s part was immediately
necessary to protect himself against Jason @Garay’'s use or
attempted use of unlawful deadly force, and/or reasonably
believing that his intervention was immediately necessary to

protect the third pérson or persons from Jason Garay’s use Or



attempted use of unlawful deadly force, he shot Jason Garay with
a firearm, then you should not find the defendant guilty of
capital murder as charged in the indictment, but Yyou may
consider the possibility that the defendant is gﬁilty of a
lesser included offense and proceed on to Paragraph X and do not
consider Paragraphs VIII or IX.
| However, if you find from the evidence beyond a reaschable
doubt that at the time and place in guestion the defendant did
not reasonably believe that he and/or another and/or others were
in danger of death or serious bodily injury at the hands of
Jason Garay, or that defendant, under the circumstances as
viewed by him from hig standpoint at the time, did not
reasonably believe that the degree of force actually used by him
was immediately necessary to protect himself and/or another
and/or others against Jason Garay’s use or attempted use of
unlawful deadly force, then you should next consider whether the
defendanthacted in self defense as to Christopher Baxter.
VII,

Now, if wyou find from the evidence beyond a reasonable
doubt that on the occasion in question the defendant, Eric
Mendoza, did intentionally or knowingly cause the death of
Christopher Baxter, by shooting Christopher Baxter with a deadly
weapon, namely, a firearm, as alleged in the indictment, but you
further find from the evidence, as viewed from the standpoiht of

the defendant at the time, that from the words or conduct, or



both, of Christopher Baxter, it reagonably appeared to the
defendant that his life or person and/or the life or person of
another and/or the lives or persons of others was in danger and
there was created in his mind a reasonable expectation or fear
of death or serious bodily injury to himself and/or another or
others from the use of unlawful deadly force at the hands of
Christopher Baxter and that acting under such apprehension and
reasonably believing that the use of deadly force on Eric
Mendoza's part was immediately necessary to protect himself
against Christopher Baxter’s use or attempted use of unlawful
deadly force, and/or reasonably believing that his intervention
was immediately necessary to protect the third person or persons
from Christopher Baxter’s use or attempted use of unlawful
deadly force, he shot Christopher Baxter with a firearm, then
you should not find the defendant guilty of capital murder as
charged in the indictment, but you may consider the possibility
that the defendant is guilty of a lesser included offense and
proceed on to Paragraph IX and do not consider Paragraphs VIIT
or X. |

However, if you find from the evidence beyond a reasonable
doubt that at the time and place in question the defendant did
not reasonably believe that he and/or another and/or others were
in danger of death or serious bodily injury at the hands of
Christopher Baxter, or that defendant, under the circumstances

ag viewed by him from his standpoint at the time, did not



reasonably believe that the degree of force actually used by him
was immediately necessary to protect himself and/or another
and/or others against Christopher Baxter’s use or attempted use
of unlawful deadly force, then you will find against the
defendant on the issues of self defense and defense of another

or others, and proceed on to Paragraph VIII.



VIII.

Now, if you find from the evidence beyond a reasonable
doubt that on or about the 21° Day of February, 2009, in Bexar
County, Texas, the defendant, Eric Mendoza, did intentionally or
knowingly cause the death of an individual, namely, Jason Garay,
by shooting Jason Garay with a deadly weapon, namely, a firearm,
and did intentionally or knowingly cause the death of another
individual, namely, Christopher Baxter, by shooting Christopher
Baxter with a deadly weapon, namely, a firearm, and both murders
were committed during the same criminal transaction, then you
will find the defendant guilty of capital murder as charged in
the indictment.

If you do not so find beyond a reasonable doubt, or if you
have a reasonable doubt thereof, or if you are unable to agree,
then you should next consider whether the defendant is guilty of
the lesser included offense of either the murder of Jason Garay

or the murder of Christopher Baxter.



IX.

Now, 1if you ﬁind from the evidence beyond a reasonable
doubt that on or about the 21% Day of February, 2009, in Bexar
County, Texas, the defendant, Eric Mendoza, did intentionally or
knowingly cause the death of an individual, namely, Jason Garay,
by shooting Jason Garay with a deadly weapon, namely, a firearm,
then you will £find ‘the defendant guilty of the offense of the

muirder of Jason Garay.

If you do not so find beyond a reasonable doubt, or if you
have a reasonable doubt thereof, or if you are unable to agree,
then you should next consider whether the defendant is guilty of

the offense of the murder of Christopher Baxter.



X.

Now, if wyou find from the evidence beyond a reasonable
doubt that on or about the 21* Day of February, 2009, in Bexar
County, Texas, the defendant, Eric Mendoza, did intentionally or
knowiﬁgly cause the death of an individual, namely, Christopher
Baxter, by shooting Christopher Baxter with a deadly weapon,
namely, a firearm, then you will find the defendant guilty of
the offense of the murder of Christopher Baxter.

If you do not so find beyond a reasonable doubt, or if you
have a reasonable doubt thereof, then you will £find the

defendant not guilty.



You are instructed that any testimony before you in this
case regarding the defendant having any alleged gang affiliation
was allowed for a contextual purpose and has no bearing upon

assessing the defendant’s guilt, if any, as alleged in this

case, and is not to be considered by you for any purpose as

direct evidence of the defendant’s guilt or innocence.



In the course of this trial you were instructed to
di'sregard certain testimony frﬁm the witness stand about “ex-
cong” and the defendant being “locked up.” You are réminded
that vyou wcannot consider that specific testimoﬁy for any
purpose. You were' also instructed to disregard certain
additional questions and responses during the trial, and I am

reminding you that you cannot consider those matters for any

purpose.



You are instructed that the gquestions of counsel are not
evidence. You will be guided solely by the evidence you hear
from the witness stand. You will not assume scmething is true

because it 1s included in a question asked of a witness by one

of the attorneys in this case.



Our law provides a defendant may testify in his own behalf
if he elects to do =o. Thig, however, is a right accorded a
defendant; and, in the event he elects not to testify, that fact
cannot be taken as a circumstance against him.

In this case, the defendant hés elected not to testify; and
you are instructed that you cannot and must not refer or allude
to that fact throughgut your deliberations or take it into

consideration for any purpose whatsoever as a circumstance

against him.



A

Written statements made by a witness to investigators or
other officers or police reports made by officers and tendered
by the prosecution to the defense for purposes of cross-
examination are not part of the evidence unless introduced in
evidence., Many times statements and reports may be marked with
an exhibit number but are neither offered nor received in
evidence. T can send only statements and reports received in
evidence to the jury room.

You are instructed that the Grand Jury indictment is not
evidence of guilt. It is the means whereby a defendant is
brought to trial in a felony prosecution. It is not evidence,
nor can it be considered by you in determining whether the
defendant is gquilty or not guilty.

During your deliberations in this case, you must not
consider, discuss, nor relate any matters not in evidence before
you. You should not consider nor mention any personal knowledge
or information you may have about any fact or person connected
with this case which is not shown by the evidence.

After you have retired to your jury room, you should sel.ect
one of your members asg your "presidiné juror."™ It is his or her
duty to preside at your deliberations, vote with you and, when
you have unanimously agreed upon a verdict, to certify to your
verdict by gigning the same as "presiding juror.”

You are the exclusive judg'es of the facts proved, of the

credibility of the witnesses and of the weight to be given to



the testirr{ony, but you are bound Vto receive the law from the
Court which is berein given to you and be governed thereby.

You are instructed that you are not to allow yourselves to
be influenced in any degree whatsoever by what you may think or
surmizse the opinion of the Court to be. The Court has no right
by any word or any act to indicate any opinion respecting any
matter of fact involved in this cése, nor whether the Defendant
is guilty or not guilty. The Court has not intended to express
any such opinion, and if you have observed anything which you
have interpreted or may interpret as the Court's opinion upon
any matter of fact in thig case or of whether the Defendant is
guilty or not guilty, irou must wholly disregard it.

You are instructed that the statements of counsel made
during the course of the trial or during the argument, if not
supported by evidence, or statements of law made by counsel, if
not in harmony with the law as stated to you by the Court in
these instructions, are to be wholly disregarded.

All persons are presumed to be innocent and no person may
be convicted of an offense unless each element of the offense is
proved beyond a reasonable doubt. The fact that; a person has
been arrested, confined, or indicted for, or otherwise charged
with the offense gives rise to no inference of guilt at his
trial. The law does not require a defendant to prove his
innocence or produce any evidence at all. The presumption of

innocence alone is sufficient to acquit the defendant, unless



the jurors are satisfied beyond a reasonable doubt of the
defendant's guilt after careful and impartial consideration of
all the evidence in the case.

The prosecution has the burden of proving the defendant
guilty and it must do so by proving each and every element of
the offense charged beyond a reasonable doubt and if it fails to
do so, you must acquit the defendant.

It is not required that the prosecution prove guilt beyond
all possible doubt; it is required that the prosecution's proof
excludes all ‘'reascnable doubt" concerning the defendant's
guilt.

In the event you have a reascnable doubt as to the
defendant’'s guilt after considering all the evidénce before you,
and these instructions, you will acgquit him and say by your
verdict "Not Guilty."

Suitable forms for your verdict are hereto attached for
four convenience if you desire to use the same, but such forms
are not intended to suggest to you in any way what your verdict
should be, and you may or may not, as you see fit, make use of
the same. However, your verdict must be unanimous, in writing,
and signed by your presiding juror. Your sole duty at this time
ig to determine whether the defendant is guilty or not guilty
under the indictment in this cause aﬁd you must restrict your
deliberations to the issue of whether the defendant is guilty or

not guilty, and nothing else. After you have retired, no one



has any authority to communicate with you except the officer who
has you in charge. Do not attempt to talk to the officer, or
anyone else concerning any questioh you may have; instead
address your inquiry to the Court in writing. If the jury
wishes to communicate with the Court, they shall notify the
bailiff; any communication relative to the case must be written,
prepared by the presgiding juror, and shall be submitted to the

Court through the bailiff.

Regpectfully submitted,

A0 Mg e

Judge PHILIP A ZEN], Jr.
227 Judicial stirjct
Bexar County, Texas
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VERDICT FOEM

We, the Jury, find t efefidant, Eric Mendoza, not guilty.

PRESIDING JUROR

VERDICT FORM

We, the Jury, find the defendant, Eric Mendoza, guilty of

capital murder as charged in the indictment.

RESTIDING JUROR
OR

VERDICT FORM

We, the Jury, f£find Eric Mendoza, guilty of

the murder of omly Jason

PRESIDING JURCR

VERDICT FORM

We, the Jury, fin he defendant, Eric Mendoza, guilty of

@i’ O'CLOCK e
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PRESIDING JURCR






