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THE 8TATE OF TEXAS % IN THE 174TH DISTRICY COURT
VE. § OF HARRIS COUNTY, TEXAS
XAVIER ALEXANDER AUSTIN § JULY TERM, A. ., 2012

Members of the Jury:

The defendant, Xavier Alexander Austin, stands chayged by
indictment with the offense of capital murder, alleged to have
been cowmitted on or about the 3rd day of June, 2009, in Harris
County, Texas. The defendant hag pleaded not guiliy.

A pervson commits the offense of wmurder if he intentionally ox
knowingly cauée&s the ;:ieeath of an individual.

A person commite the offense of ecapital wmurder if he

intentionally commits murder, as hereinbefore defined, in the

couree Of committing or attempting to commit the offsnse of

(rabberg. Robbery is a felony offense.

s

A person commite the cffense of robbery if, in the course of
committing theft, and with intent to obtain or maintain control
of property of another, he

{1) ll’}t&l‘ltl()l‘lally or know:.ngly. causes bodily injury to

e
ancther; or

{2) dintentionally or knowingly threatens or places another
in fear of imminent bodily injury or death.
A person commits the offense of aggravated xobbery if he
commits robbery, as hersinbefore defined, amd he :‘
(1) causss serious bodily injury to another; ox
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(2) uses or exhibits a deadly weapon.
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"In the course of committing theft means conduct that occurs

®

in an “attempt to commit, during the commiseion, or in the
immedié@% flight after the attempt or commission of theft.

"Attempt™ to commit an offense ocours if, with spegific
intent to ceommit an offense, a person does an act amounting Lo
more than mere preparation that tends, but fails, to effect the
commission of the offense intended.

“Theft" lg the unlawful appropriation of property with intent
to deprive the owner of property.

"Appropriation” and Yappropriate’, as those terms are used
herein, means te acquire or otherwise sexercise control over
property othey than real property. Apprapriatioﬁ of property is
unlawful if it is without the owner's effective oonsent. -

YPropertv? as  used herein wmeane tangible or intangible
yerﬁonal'prmpertf @r‘document&, ineluding wmoney, that represents
or embodies anything of value.

"Deprive® means to withhold property Erxom the ownexr

permanently or for so extended a periocd of time that & major

portion of the valus or enjoyment of the propexty is lost to the

OWNET.
"Effective consent” means assent in fact, whether express or
e R
apparent, and includes congent by a person legally authorized to
{""W
act for the owiner. Congsent is not effective if induced by

deception oxr coergion.




"Owner" means a person whe has title to the property,
possession of property, or a greater right to popsession of the
‘property than the actor.

"Pogaession" means actual care, oustody, contryol, orv
management of the property.

"NDeadly weapon” wmeans a firearm opr ‘anything manifestly
d&.é'ignﬁad, made, or adapted for the purpose of i%Wth or
gerious bodily injury; or anything that in the manner of its use

cymna .

I M" [l i
or intended use is capable of causing death oy sericus bodily
iRl
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injury,
"Bodily indury" wmeans physical pain, illness, or any
impairment of physical condition.

"Sertous beodily lojury" means bodlly injury that creates a

Ty
substantial risk of death or that causess death, serious permanent
disfigurement, or protracted loss or impairment of the Ffunction
of any bodily member or axgdn

The definition of Qntentlonally‘}r@lamve to the offense of

apital murder is as follows:

A person acts int:ent:iémally, or with intent, with respect to
M
a.cfég% of his conduct when it is his Jfoonscious objective/s or
. sgm—

L

an

W desire to cause the result,
The definitions of intentionally or knowingly relative to the
offense of murder aze as follow:

A person actg inte&ntimxally, or with intent, with respect to

Tesull of his conduct when it is his comscious objective or

desire Lo cauvse the result.




s that his conduct is

Lo cause the raault.
The definitions of iwggmly or knowingly relative to the
offenses of E«'@h};ggﬂr and aggravated robbery are as follow:
A person acts imngmg_,_ly, or with intent, with respect to
the nature of his conduct or to a result of his conduct when it

is his (c:onsc::i.mm objectiv% oz desirve to engage in the conduct ox
P

cause the result.
A person acts knowingly, or with knowledge, with respect to

the nature of his conduct or to clircumstances surrounding his

F i T

conduct when he is @f the nature of his conduct or that the

gircumstances axist. (5 person acts knowingly, or with knowledge,

with respect to a gz:,esul@cvf hisg conduct when he is aware that bis

wgonably c:ert:ain)tn cauge the result.
v B aiisa

Eﬁl pereons are pdrtied to an offense who are guilty of
aeting together in the commission of the c«ffense;} @. person is
criminally responsible as a party to an offense if the offense is

committed by his own conduct, by the conduct of another for which

he is criminally responsible, ox by bath)

A person isg @ximin&lly reapmnaih}ﬁ for an offense committed

by the conduct of another i1if, acting with(intent) to promote or

L i L

assist the commission of the offense, he solicits, encourages,
directs, aids, or abtempts to aild the other person bo commilt the
offense. (I:%ere pregsence alone will not constituts one & party to

.
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If, in the attempt to carzy out a congplragy to commit one
o

felony, ancther felony iz committed by one of the conspirators,

all conspirators are guilty of the felony actually committed,

though bhaving gaz intent to commit it, if the offense wag

committed in furtherance of the unlawful purpose and was one that

pr————

shouid "have been anticipated as a result of the carrying out of

“the conspiracy.
W .

é;[ the term '"conspizracy' as used in these instructions, is

meant an agreement between twoe or more persong with dnteph, that
R

they, or one or more of them, engage in conduct that would
constitute the offenﬁey (’@n agreement constituting a conspiracy
may be inferred E£rom agte of the part:ieﬁxz}

@fore& you would be warranted in finding the defendant gullty
of capital wurder, you must find from the evidence beyond a
reasonable doubt not only that on the occasion in qﬁestian the

defendant was in the course of committing or attempting te commit

the felony offense of robbery of Shahzad Quweshi, as alleged in

e EERAREAR Ay ARrmoconoa:

thig charge, but alsc that the defendant fspecifically intende&i) to

cause the death of Shahszad Qureshi, by shooting Shahzad Qureshi

with a deadly weapon, namnely, a firear@r } you nust find from

the evidence beyond a reagonable doubt thant the defendant., Xavier

Alexander Austin, with the Ihf te promote or assist in the

commisgion of the gffense of robbery, if any, solicited,
encouraged, directed, (aidﬁcig or attempted teo aid Herbert Nash
and/or Casey Cavmon au:dfcsr Minh Truonmg in shooting Shahzad
Qureshi, if he did, with the intention of thereby killing Shahzad

Qureshi ,@?&r you must find from the evidence beyond a reasonable

1




doubt that on the occasion in question the defendant entered into
an éggg%g%gy with Herbert Nash and/or Casey Carmon and/or Minh
Truong to commit the felony offense of robbery of Shahzad
Qureshi, as alleged in thig charge, and pursuant to that
agreement they did carry out their coupspiracy, and while in the
courge of committing said comspiracy, Herbert Nash and/or Casey

Carmen and/or Minh Truong intentionally caused the death of

Shahzad Quéeahi by shooting Shahzad Qureshi with a deadly weapon,

namely, a firearm, amnd the wmuxrder of Shahzad Qureshi was

committed in furtherance of thaw and was an offense

that should have heen anticipeated-by- the defendant as a result of

carrying out the conspiracy, and unless you so find, then. you

cannot convict the defendant of the offenge of capital marder.

Now, if you find from the evidence beyond a r&a&anablé doubt
that on or about the 3rd day of June, 2009, in Harris County,
Texas, the defendant, Xavier Alexander Austin, did then and there
unlawfully, while in the course of committing or attewmpting to
commit the rxobbery of Shahzad Qureshi, Iintentilonally cause the
death o©of Shahzad Qureshi by shooting Shahzad Qureshi with a
deadly weapon, namely, a firearm; ovr

If you find from the evidence beyond a rveasonable doubt that
on or about the 3xd day of June, 200%, in Harris County, Texas,
Herbert Nash and/or Casey Carmon and/or Mimh Truong, did then and
there unlawfully, while in the course of committing or attempting
to commit the robbery of Shaﬁzad Qureshi, intentionally cause the
death of Shahzad Qureshi by shooting Shshzad Qureshi with a

deadly weapon, namely, a firearm, and that the defendant, Xavier




Alexander »Austin, with the intent to promote or assist the
commiggion of the offense, if any, solicited, encouraged,
directed, alded or attempted to aid Herbert Nash and/or Casey

Carmon and/or Minh Truong to commit the offense, if he did; ox

If you find from the evidence beyond a reasonable doubt that
the defendant, Xavier aAlexandey Bustin, and Herbert Nash and/op
Cagey Carmon and/or Minh Truong entered into an agreement to
commit the felony affeﬁse of robbery of Shahzad Qureshi, and
pursuant to that agreement, 1K any, they did carry out thelw
conapiracy and that in Harris County, Texas, on or about the 31d
day of June, 200%, while in the course of committing such robbery
‘of'shahzaﬁ Qureghi, ﬂerbert Nagh and/or Casey Carmon and/or Minh
Truong iﬁt&ntionally paused the death of Shahzad Qureshi by
shooting Shahzad Qureshi with a deadly weapon, nameély, a firearm,
and the murder of Shahzad Qureshi was committed in furthervance of

the conspiracy and was an offense that the defendant should have

e N eancxsgexm s
anticipated as a result of carrying out the conspiracy, then you
nemen Y S

will find the defendant guilty of capital murder, as charged in
the indictment.

Unlese you so find from the evidence beyond a reasorable
doubt, or if you have a reasonable d@ubp theracf, oxr 1f you ave
unable to agree, yvou will next consider whether the defendant is
guilty of the lesser offanase of aggravated robbery.

Therefors, if you find from the evidence beyond a reasonable
doubt that on or about the 3rxd day of June, 2009, in Harris
County, Texas, the defendant, Xavier Alexander Austin, did then

and there unlawfully, while in the course of committing theft of




property owned by Shahzad Qureshi, and with intent to obtbain or
maintain contyol of the property, intentionally ox kﬁawingly
cause sgerious bedily injury to Shahzad Qureshi by shgbting
Shahzad Qureshi with a deadly weapon, namely, a fivearm; ox

If yvou find from the evidence bevond a reasonable doubt that
on or about the 3rd day of June, 2008, in Harris County, Texas, |
Herbert Nash and/or Casey Carmon and/or Minh Truong, did then and
there unlawfully, while .in the course of committing theft of
property owned by Shahzad Qureshi, and with intent to obtain or
maintain control of the praﬁerty, intenticnally or knowingly
cause serious bodily injury to Shahzad Qureshi by shooting
Shahzad Quresghi with a deadly weapon, namely, a Eirearm, and that
the defendant, Xavier Alexander Austin, with the intent to
prﬁm@ta or assist the commission of tThe offense, if any,
solicited, encouraged, directed, aided or attempted to aid
Herbert Nash and/or Casey Carwon and/or Minh Truong to commit the
offenge, if he did, then vou will find the defendant guilty of
aggravated robbery.

If you believe from the evidengse beyond a weasonable doubt
that the defendant is gullty of either capital murder on the one
hand or aggravated robbery on the other hand, lut you have a
reasonable dcﬁbt ag to which of said offenses he is guilty, then
You must reagolve that doubt in tha.defendantfa favor and find him
guilty of the lesser ofisnse of‘ﬁgngvatad robbery.

If you have a reasonable doubkb ag to whether the defendant ls
guilty of any offense defined in this charge you will acguit the

defendant and say by vour verdict "Not cuiluy.®




An accomplice, ag the term is here used, wmesns anyons
connected with the erime charged, as a party thereto, and
includes all persons who are conmected with the crime by unlawful
act or omigsion on their part'transpixing either before or during
the time of the commission of the offensa, and whether or not
they were present and participated in the commissicon of the
crime. A perscon is criminmally responsible as a party Lo an
offense if the offense is committed by his own conduck, by the
conduct of ancther for which he is eriminally reapongible on by
both. Mere pressnce aloné, however, will nobt congtitute one a
party teo an offense.

A person ia(?gém}gglﬁgﬁifigigﬁibiﬁ for an offsuse comuitted
by the conduct of another if, acting with intent to promote ox
assist the commlission of the offense, he seolicits, encourages,
directs, aids, or attempts to aid the other person to commit the
offense, The term "conduct' means any act or omisaion and its
accompanying mental state.

You are instructed that a conviction camnot he had upon the
testimony of an accomplice unless the accomplice’s testimeny is

AT AN oo

corroborated by other evidence tending te comnect the defendant

with the offense charged, and the corroboration is not sufficient
"Ry
if it merely shows the commission of the cffense, but it wnust
R ik PRSP

tend to connect the defendant with its commission.

The witness, Minh Truong, is an accomplice, if an offense was
committed, and you gamnot convict the defendant upon his
testimony unless you further belisve that there ig other evidence

in the case, outside of the testimony of Minh Truong tending to




connect the defendant with the offenge commltted, if wyou Ffind
that an offense was ccmmitteé, and the correoboration is not
sufficient if it merely shows the commission of the offense, but
- it must tend to connect the defendant with.ita comtission, and
thery from all of the evidence you must bslieve beyond a
reasonable doubt that the defendant is guilty of the offense

charged against him.




“Our law provides that az*défen&anﬁnmﬁflteat@fy'in his own,
behalf if hﬂ:éiacts to do BO. This,'hawever iafﬁ riﬁht accorded
i a-défaﬁdant and in the event he elacts nmg %m t&ﬁtlfy, that faok
'.canno? be taken as & circumstance against him. |
' ;] thxs case, the defendant has el@mteé n@t ta Leatlfy and
You ane instructe@l that You,  cannot. dnd. musﬁ nc& refer to or
allude to that fact throughout your dellberatlmns er take it inbto

gorgideration for JENY | purpose whatﬂmever as a ciroumstance

againgt him.




You are further instructed that any evidence that any witneszs
has been convicted in any cape or cases was admitted before 'you
for the purpose of aiding you, if it dees aid you, in passing
upon the credibility of the witness and the weight to be given

hig or her testimony, and you will not consider the same for any

othery purpoese.




A Grand Jury indictment is the means vhershy a defendant is
brought to trial in a felbmy progecution. It is not evidence of
guilt nor can it be considered hy vou in pasgsing upon the
guestion of guilt of the defendant. The burden of preoof in all
criminal cases rests upon the Btabte throughout the trial and
naver shifts to the defendant.

Qégi persong are presumed to be imnocent and no person wmay be
convicted of an affeﬁse unless each elsment of the offense is
proved beyond a reasonable daubé} The fact that Ema has heen
arreated, confined, or indicted for, or otherwise charged with
the offense gives rise to po inference of guilt at his twzial.
<§%& law does not vequire a defendant to prove his innocence or
produce any evidence at allb}(The presumption of innccence alone
is sufficient to acguit the defendant, unless the jurors are
gatisfied beyond a reascnable deubt of the defendant's guilt

s
after carsful and impartial consideration of all the evidences in

the case.)

(ﬁhe prosecution has the burden of gproving the defendant
guilty and it must do 8o by proving each and every element of the
offense charged beyond a reasonakle doubt and if it fails to do
g0, you must acguit thevdefendan€>

it is not recquired that the prosecution prove guilt beyond
all possible doubt; it ia rveguived that the prosecution's proof
excludes all reasonable doubt concerning the defendant's guilt.

ITn the event vou have a reasonable doubtt as to the

defendant's guilt after considering all the evidence before you,




and these instructions, you will acgguit him and say by your
verdict "Nobt Guilty.®

You are the exclusive judges of the facts proved, of the
credibility of the witnesses and the weight to be given their
testimony, but ‘the law you ahali reoeive in these written
instructions, and yvou must be governed thereby.

After you retire to the jury room, you should se;eat one of
vour members ag your Foreman. It is-his or her duty to preside
at  your daliberaticng; vorte with vyou, and‘ when you have
wnanimously agreed upon a verdict, to certify ta your verdict by
using the appreprilate form attached hereto and signing the same
as Foreman.

Duxing vour deliberations din this case, you must nob
conaider, diécu&s, nor relate any matters not in evidence before
you. You should not consider ner wention any personal knowledge
or information you may have about any fachk or person connected
with this case which is not shown by the evidence.

No one hams any authérity to communicate with you except the
officer who has yvou in charge. Aafter you have retired, you may
communicate with this Court in writing through this cofficer. Any
communication relative to the cause must be written, prepaved and
signed by the Foreman and shall be submitted to the court through
this officer. Do not attempt to halk to the officer who bhas you
in chagge, ‘or the attorneys, or the Court, or anyone else
concerning any gquestions you may have.

Your msole duty at this time iz to determine the gullt ox

imnocence of the defendant under the indictwment in this cause and




.'.,rest-'rlit:t. your deliberations solely to the 'ifsla'u@ of guilt ok
innecence of the defendant. ' -
F—oli-c:wing the avguments of counsel, vyou will retire teo

congider your verdict.

Ruben [ uerrex’o, Judf.gé
A174th District Court
HBarzig Couhty, TEXARS .
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Lohrts Darilil
Bistriet Clok
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CARUSE NQ, 1252434 .

THE STATE OF TEXAS § IN THE 1747THE DISTRICT COURT
V3, 8 OF HARRIS COUNTY, TEXAS

XAVIER ALEXANDER AUSTIN § JULY TBRM, A. D., 20812

CHOOSE ONE

“We, the Jury, find the defendant, Xavier Alexander Austin,
not guilty.”

Foreman of the Jury

{Please Print) Foreman

"We, the Jury, find the defendant, ZXavier Alexander Austin,
guilty of capital murder, as charged in the indictment.®

EF E E; ﬁg EB 'Ferem;n of tﬁﬁ Jury

Shnsan,
3EP 19 2012 “Tssa Paonl Thanauy
{Please Priit) Forsman
Tiws: E%Lff;d{é '

*We, the Jury, find the defendant, ¥avier Alexandar Austin,

guilty of aggravated robbery.®

Foreman of the Jury

(Fleape Print} Poreman



