CAUSE NO. 1350588

THE STATE OF TEXAS §. IN THE 263D DISTRICT COURT
vs. § OF HARRIS COUNTY, TEXAS
DANIEL BRIAN ATKING §  JANUARY TERM, A. D., 2012

Members of the Jury:

The defendant, Daniel Brisn Atkins, stands charged by
indictment with the offense of capital murder, allegdd to have
been committed on oy sbout the 7th day of September, 2010, in
Harvis County, Tewas. The defendant has pleaded not guillty.

A pexéan commits the offense of murder if he intentiomally or
knowingly causas the death of an individual, |

A person commits the offense of capital murder if he
intentionally commits murder, as hereinbefore defined, and the
pergon intentlonally comeits the murdsr in the course of
committing or abttempting te commit the offense of bﬁrglaxy of &
building or the offense of robbery.

Burglary of & building and robbery are felony offenses.

"Attempt® to commit an offense ocours if, with specific
intent to commit an offense, A person does an act amounting to
more than mere preparation that tends, but faile, to effect the
commisaion of the offense intended.

A person commits the offense of hurglary of a bullding if,

without the effective consent of the owner, the person:
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(1} enters & building or any portion of a building not then
open {0 the publie, with intent ¢o conmit a felony,
theft, or an assault; or

(2} enters a building and commits or attempts to commit a
felony, theft, or an assault,

"Enter® means to intrude any part of the body, or any

physical obiject connected to the body.

"Bullding' means sany enclosed structure intended for use or
occupation as a hablitstdon oxr for some purpose of trade,
mapufacture, ornament, oY use.

*Theft® iz the unlawiul appropriastion ¢f property with intent
to deprive the owner of said property and without the owner's
effactive consgent.

*Appropriate® and  Cappropriation®  means Lo &cqpire o
otherwise exercise contxol over propesrby other than real
property. Apprepriation of property is unlawful if it is without
the owner's effective consent.

*Property® means tengible or intangible personal propexty, or
a document, including money, that represents or smbodies anything
of value,

"Deprive® maans' to withheld property from the owner
permanently or for go extendsed a period of time that a magor
portion of the value or anjoyment of the property is lost to the
owner.

'gffective consent® means asgent in fach, whether express o

apparent, and includes consant by a person legally authorized to




act foxr the owner. Consent ls not efféctive if induced by force,
threats, deception or cosrcion.

"Owner” means & person who hag title td the propsrty,
poszession of the property, whether lawful or not, or a greater
xight to possession of the property than the dafendent.

"Possession® means actual care, custaﬁy, control, o
management of the property.

A person commits an assault 1f the person:

{1} intentionally o ks}cwingly eausas  bodlly indury to

snother; or

{2} intentionally oy Iiknowingly thyeatens another with

imminent bhodily indjury.

A person commits the offense of robbery if, in the course of
committing theft, as that term 1z hereinafter defined, and with
intent to obtain or maintaln control of propesrty of another, he:

(1) intentionally or koowlngly causes bodily injury to

anothex; or

(2) intentionally or knowingly threatens orx places another in

fear of imminent bodily injury or death.

“In the course of commibibing theft® means conduct that ogours
in an abttempt to commit, during the commission, o ip the
immediate flight after the attespt or commission of theft.

*Deadly weaﬁan“ means anything manifestly desloned, made, ox
adapted for the purpose of inflicting death or serious bodily
injury: or anything that in the mamer of its use or intended use

iz capable of causing death or serious bodlly injury.




*Bodily injury® means physical pain, illaess, or any
impairment of physical condition.

"Sericus bodily injury" means bodily injury that creates a
substantial risk of death or that causes death, serious permanent
disfigurement, or protracted loss or impairment of the funetilon
of any bodlly msnber or organ.

The definition of intentionally relative to the offenss of
capital murder is as £ollows:

A person acts intentlionally, or with intent, with respect to
a reswult of his conduct when it is his consclous objsctive or
depgire to cause the result.

The definitions of intentiomally and knowingly relative to
the offenses of murder and asssult are as follow:

A psyson acts intentiomally, or with intent, with respect to
a result of hiz conduct when it iz his consclous obiective or
desire to cause the result.

A person acts knowingly, or with knowledge, with respect to a
result of his conduct when he is aware that his conduct is
reasonably certain to cause the resuli.

The definitions of intentiomally and knowingly relative to
the offenses of burglary of a building and robbery are as follow:

A person acts intentimnaliy, or with intent, with respect Lo
rhe nature of his conduct or to 2 raﬂﬁlt of his conduct when it
is his conscious ohjactiﬁe or desire Lo engage in the conduct o
cause the result,

A person acts lnowingly, or with knowledge, with respscht te

the nature of his conduct or to clroumstances surrounding his



conduct when he is aware of the nature of his conduct or that the
cizcgm&tanc% exist. A& porson acts knowingly, or with knowledge,
with respect to a result of hig conduct when he is awere that his
con@uct is reasonably certain to cause the result.

Before you would be warranted in finding the dafend.a_nt guilty
of capital murder, you musi find from the evidsnce bevond a
reagonable doubt not only that en the ceoasion in gquestion the

defendant was in the course of commltting or attempting to commit

the felony offense of burglary of & bullding ownsed by Frank
MeCown, &8 alleged ln this charge, but alse that the defendant
gspacifically intended to causzse the death of Frank McCown, by
stabblng Fz;'ank MoCown, with a deadly weapon, namely, a kuife; ox

vou, must find from the evidence beyond a reasonable doubt
not only that on the occcasion in cuestion the defendant was in
the course of committing or attewmpting to commit the Ffelony
offense of robbery of Frank McCown, as alleged in this charge,
but also that the defendant specifically intendsd to cause the
death of Prapk MeCown, by stabbing Frank McCown, with & deadly
weapon, namely, a knife, and unless vou so find, then you cannot
convict the defendant of the offense of capltal maxder.

Now, if you find from the svidence beyond a reasonsble doubt
that in Harris County, Texas, the defendant Daniel Brian Atkins,
keretofore on or about the 7th day of September, 2010, did then
and there unlawfully, while in the course of committing or
attempting to commit the burglary of a bullding owned by Frank
MeCown, intentionally cause the death of Prank McCown by stabbing

Frank MoCown with & deadly weapon, namely, a knife; or




If you find from the evidence beyond a ressonable doubt that
in Harris County, Texas, the defendant, Daniel Brian atking, on
or about the 7th day of Septewber, 2010, did then and thera
unlawfully while in the courme of committing or attempting to
cmmmit.the robbery of Frank McoCown, intentionally cause the death
of Frank MeCown by stabbing Frank MeCown with a deadly weapon,
nomely, & knife, then you will f£find the defendant guilty of
capital murder, as charged in the indictment.

Unless you so f£ind from the evidence beyond a reasonable
doubt, or if you hﬁ?&-ﬂ reasonable doubt theredf, vou will acguit

the defendant and say by vour wverdict "Not Guilty.®



Our law provides that a defendant may tcestlfy in hig own
behalf if he elects to do so. This, however, is a right eccorded
a defendant, and in the event he elects not to testify, that faot
cammot he taken as a circumstance against him.,

In this case, the defendant has slected not £o testify and
you arg instructed that you cannot and muat not refer to or
allude to that fact throughout yvour deliberations or take it into
congideration for any purpmsé whamoaver ag & clrounstance

against bhim.



You are further Instructed that 1f there is any evidenos
before you in this casge regarding the déﬁendant}g committing an
allgged 0ff§nae or offenses other than the offense alleged
against him in the indictment in this cage, yvou cannot consider
such evidence for any purpose unless you find and believe beyond
a reasonable doubt that the defendant committed such othex
offense or offenses, if any, and even then you may only consider
the same in determining ths motive, opportunity, intent,
praparation, plan, knowledge, ildentity, or absence of mistake oy
accident of  the defendant, if any, in commection with the
offense, if any, alleged against hin in the indictment and for no

other purpose.




A Grand Jury indictment iz the means wherebhy a cieefenﬁant is
brought to trial in a felony prosecution. Ib is not evidence of
gullt nor can it be considersd by vou in passing upon the
question of guilt of the defsndant. fThe burden of proof in all
criminal cases rests upen the State throughout the trial and
never shifts to the defendant.

All persons axe presumsd to be innocent and no pergon may be
gonvicted of an offense unless each elsment of the offense is
proved basyond a reasonable doubi, The fact that he bhaas been
arrested, canfinad, pr indicted for, or otherwise charged with
the offense gives rise to no ilunference of guilt at his trial.
The law does not reguive a defendant ©o prove his innocence ox
produce any evidence at all. The presumption of innocence slone
is sufficient to acquit the defendant, unless the Jurors are
satisfied bevond a rveasonasble doubt of the defendant's guilt
after careful and impartial conslderation of all the esvidence in
the casa.

The prosecution has the burden of proving the dJdefendant
guilty and it must do so by proving each and every element of the
offense chavged beyond a reasonable doubt and 1if ie falls to do
80, vou must acqguit the defendant.

It is not reguired that the prosecution prove guilt beyond
all possible doubt; it is required that the prosecution’s proof
excludes all reasonable deoubt concerning the defendant's guilt.

In the event vou have a ressonsble doubt as to the

defendant's guilt after considering all the evidence before you,




snd these instructions, you will acguit him and say by your
verdict "Not Guilty.®

You ave the exclusive judges of the facts proved, of the
credibility of the witnesses and the weight to be given their
testimony, but the law you shall receive in these written
instructions, and you must be governed thereby.

After you retire to the juzry room, you should select one of
your members as your Forgparson. It is his or her duty to
preside at your deliberations, vote with vou, and vhen you have
unanimously agr&gd upon & verdict, to certify to your verdict by
using the appropriate form attached hereto and signing the same
as Forepsrson.

During vyour deliberations i1n this cage, you must ot
consider, discuss, noy relate any matters not in evidence before
you. You should not consider nor mention any personal knowledge
or information you may have about any fact or person comnected
with this case which is not shown by the evidence,

No one has any authority teo communicate with you except the
officer who has vou in charge. After you have zebired, you may
communicate with this Court in writing through this officer. Any
eommunicatién relabtive to the causze must be written, prepared and
signed by the Poreperson and shall be submitted o the court
through this officer. Do not attempt to talk to the officer who
has you in charge, or the attorneys, or the Court, or anyone else
concerning any guestions you may have.

vour sole duby at this time is to determine the guilt or

jnnocence of the defendant under the indictment in this cause and



restyict your dsliberstions soelely to the issue of guilt orx

innocence of the defendant.

Following the arguments of counsel, you will retire to

consider vour verdict.
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CAUSE NO. 1350538

THE STATE OF TEXAS . § IN THE 263RD DISTRICT COURT

Vs, § OF BAfRIS COUNTY, TEYAS
DANIFL BRIAN ATEINS § (JANUBARY TERM, A. D., 2012

VERDILT

"We, the Jury, find the defendant, Danisl Brian Atkins, not

guilty.”

Foreperson of the Jury

{Please Print) Forsperson

"Wa, the Jury, find the defendant, Daniel #rien Atkins,

guilty of capital murder, as charged in the indictment.®
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Foraeperson of éﬁ@ Jury
AX Noojia
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{(Please Prink) Forepsraon




