CAUSE NO. 1344346

THE STATE OF TEXAS & IN THE 338TH DISTRICT COURT

vs.

L]

OF HARRIS COUNTY, TEXZAS
JOSEPH JU.?}N‘FACUNDO . B JANUARY TERM, A. D,, 2015
Members of the Jury:

The defendant, Joseph ' Juan Facunde, stands charged by

indictmﬂnt with the offense of capital murder, alleged to have

been committed oh or about the 20th day .of December, 2011, in

Harris Cdunty;‘Texas. The deﬁandént has pleaded not gullty.
A person commits the offense of murder if he inteationally ox
knowingly causes the death of an individual.

a .peraon . gommits the offense of capital murder i1if He
intentionally ceommits murder, as hereinbefore defihed, in ths
coulse of commitbing or ‘attempting to éommit the offense- of
robbery. Robbérf is a felony.

A person commits the offense of robbery 1f, in thé course of

committing theft, as that'tér@ is hereinafter defined, and with

intent to obtain or maintain control of property of ancther, he:

(1) intentionally or knowingly causés bodily indjury o
another: or |
(2) intentionally or knowingly threatens or places another in
fear of imminent bodily injury or death.
"In the course of committing theft" means émnduét that occurs
in an attemp:t to commit, during the commission, or in the

intmediate flight after the attempt or commiasion ‘&f theft.
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"Attempt” to commit an offense occurs 1f, with specific
intent to commit an offense, a perdon does an act amdunbting to
more than'mexe preparation that_tends, but faiigu te effect the
cotimigsion ©f the offénse intended,

ttheft' ig the unlawful apprc@riation of property with intent
to deprive the owner of piroperty.

“Appropriation’ and Yappropriate®, as those terms are used-
herein, means Lo acguirse or othérwise axerciée control over
property other than real property, Agpraprj.ation of property is
unlawful #f it is without the owner‘s effective consent.

"property” as used Dherein means tangible or intangible
personal property or documents, inciuding money, that xepxesent‘s
or émbodies anything of v%lue.

‘"Deprive” means to  withhold property . from the owner
permanently or for so .extﬁncl;ed a period of time that a major
portion of the value or enjoyment of the propexty ig lﬁst to the
QWnar. -

"Effective conseﬁt“ means'ass@ﬂt in fact, whether express o¢r
appatent, and includes comsent by a pevson legally authorized to
act .for the ownexr. Conseni: 1s not effecitive 4L .l.IlCil.lGE%(i by
deception or coercion. |

"Owner® means & person who has title to the property,
poasession of pro}';;erty, o:r:.' a greatedr right to pasgas‘si.on of the
property tlhian the actor.

"pogsession” means actual care, custody, control, or

management. .of the property.




"Deadly weapon" means anybhing manifeétly designed, made, or
adapted for the @urpaéa of inflicting deatﬁ or serious bodily .
injury; or anything that @n the manrer of its use or inteénded useé
18 capable of eauéing death or serious bodily injury.

“Bodily dndjury® means physical pain, illness, or  Any
impairment of physical condition.

"Serious bodﬁ}y_injurﬁ“ means bodily indjury that creates a
substantial xisk of death ox that causes death, serious peimanent
disfigurement, or protracted loss oy impairment of the function
of any bodily member ox nréém,

‘Phe definitiont of intenticnally relative to the t:af'ﬂén'se of
capital murder is as follows: ‘

A pefson acts intentionally, or with intent, with respect to
& result of his conduct when it is his conscious objective or
desire to cauée the resultbt.

The defigiti¢ns of intentionally or knowingly relative to the
offense of mur&er‘are as follaw:' . |

A person acts intentionally, eor with intent, with redpect to
a result oﬁ his conduct when it is his cdonscious objective ox
desire to ¢ausge the result.

A person acts knowingly, or-with knowledge, with respéct to a
result of his conduct when he is aware that his conduck is
reasonably certain to cause the reéult.

The definitions of intentionally and knowingly relative to
the affeﬁse of robbery are as fdllow:

A person acts intentionally, or with intemt, with respect to

the nature of his conduct or to a result'of his conduct when it




is hia Eonscioug_objective.or'deaire tO'engage in the conduct or
causé the result.

A person acts knowingly, or with knowledge, with respect to
the nature of his'conduct or to ciyxcunstances surrouyhding his
conduct when he is aware of tﬁe nature of his conduct or that the
circumstances exist. A persoh acts knowingly, or with Enowledge,
with zespect to a result of his conduct when he is aware that his
qoncﬁuct i's reasonably certain to cause the result. |

All persons‘ are parties te an 'oﬁfense wheo ars guilty of
acting together in the cdmmissionlof the offends. A pérsdn is
criminally respomsible as a party to an mffeﬁse.if the offense is
committed by his own conduct, by the conduct of another for which
He is coriminally ﬁesponsibla, of by both.

A person is criminally vesponsible for an offense committed
by.tha conduct of another if, acting with‘ihtent fele) pfomot& oY

I

assist the commission of the offense,. he soligliis, encouviges,

. directs, aids, or attempts to ald the other person to commit the

offenﬁe. Mere preseice alone will not constitute one a.partg o
an offehse.

Bafore you would be warranted in finding the defendant guilty
of capital murder, you must find from the evidence beyond a
reasonable dwub£ not only that on the occasion iﬁ guestion the
defendant was in the coﬁrse'mf_committing or attempting to ebmmit
the felony offense of robbefy of Russell Lopez, as alleged in
this charge, bui also that the.def@ndant gpecifically intendeéd £o
cause the death o&F Russell'hépez, by striking Rﬁasell Lopez, with

!
a deadly weaporl, namely & hamner; or by stabbing Russell Lopesz




with a deadly weapon, namely & sword; or vou mugt find from thg-*:'
evidence baevond a reason'a:‘ole doubt that the &efendant:, Joseph'
Juan Facundo, wikth the intent to prémcte or asgist in the
commigsion of the offense of robbery, if any, solicited,
eneegragedj, directed, alded, ox attempté.d to ald Amber Thorntdn |
Land/or Tony Escobar in striking or stabbing Russell Lopez, if he
did, with the intention 'of therely killing Russell Lopéz, and
unless you 50 finc'll, then you canneot cenvigt the defendant of the
offense of capital mu.*.cde:f. ‘

Now, %f wou find from the evidence beyond a reasonable doubt
that om or about the 20th day of December, 2011, in Harris
County, Texas, thé defendant, J‘mséph Juan Facundo, did then and
there unlawfully, while in the course of committing .or ait'tempt'ing .
to :-:c':;fa‘.'nit|t':he robbery of Russell Lopé‘z., intentionally causé the
death of Russell '1“.:0;.:83 hy striking Russell 'Lc?pez with a cieadly"
weajpon, hamely a hamme¥; or

r:F you find ‘f'rom the svidence. beyvond a reasonable doubt that
on or about the 20tl{1 day of December, Z0L11L, in.Hamris Courity,
Texaz, Amber Thornton and/or Tony Escobar, did then and there
unlawfully, while in the course of committing or actempting to
comnit. t,he robkery of Russell Lopez, 'intentiona;!.ly‘ cause the
death of Russzell Lopez by striking Russell Lopez with a deadly -
Weapon, ﬁamaly ‘a hammer, and that the ﬂefeznﬁan‘i;, Jozeph Juan
Facundo, with the intent to promote ox agsist the commission of
the offense, 4f any, solicited, encéuzage;ﬁ, directed, aided ox
 attempted to ald Amber Thornton and/or Tony Escobar to commit the

offense, if he did; or




If you find from the evidence beyond a reasonable doubt that
oinn or aboul the 20th day of December, 2011, in Hﬁﬁriﬁ County.‘
Texas, the defendant, Joseph Juan Facundo, did then and there
unlawﬁully,‘while in the c<ourse of committing or attenpting to
commit thel robbery .of Russell Lopez, intentionally cause the
death of Russell Lopez by stabbing Russell Lopez with a deadly
weapon, ramely & sword; or '

I you find from the evidence beyond a reasonable doubt that
on oy about the 20th day qﬁ.Decambaw, 2011, in Ha:«;:r:is; Cc;agnty,
' Texas, Amber Thornton. and/or Tony Escobar, Jdid thén and there
unlawf@lly; while in the course of committing or- attempting to
commit the robbery of Russell Lopez, intenticnally cause the
death of Russell Lobez by stabbing Rﬂsse;l Loped with & déadly
weapoh, namely ; sword, and that +the defendant, Joseph Judn
Pacundo, with thé intent to promqte.or assist the commission of
the offenﬁé, 3f any, solicited, ehcoouraged, &irected, aided or
attempted to ald Amber Thornton and/or Tony Escobar to commit'the_
offense, if he did, thenm you will find the defendant guilty of
capital murder, as charged in the indictment. I

‘Unless vou go find frﬁm the aevidence beyond a reasenable
doubt, or if you.have‘a reasonabie doubt thereof, you will acquit

the defendant and pay by your verdict "Not Guilty.®




“An accomplice, a8 the - term is ﬁera used, Neans anyones
, connected with the orime charged, és- a party thereto, é&nd
includes all persons who are connected with the crime by unlawful
act or omission on their part transpiring either before or during
the time of the gommigsion of thé offense, and whether or not
they were present and participated in the commidgsion of the
¢rime. A person is coriminally responsible as a party to an
offense if the offense is committed bj his own conduct, by the
conduct of apother for which be is criminally responsible of by
bpth; Meyre pfegence alone, however, will not constitute one a
party to an offense.

A person s criminally responsible for an offense committed
by the conduct of:anothef 41f, acting With;intent to promote or
assist the commission of the offense, he solicits, encourages,
directs, aids, or attempts to aid the oﬁﬁar peréon tocommit the
offense. The term "cqnduét“ theans aihy act oF mmissiQn and its
accompanying mental statel

You are instructed that a conviction cannot be had upon the
tegtimeny of an accomplice unleés the accomplice’s testimony is
corroborated by other evidence tendihg to conhect the defendant
- with the offense charged, and thé corroboration is not sufficient
if it merely shows the gommission of th&'cffensg, bt it st
tend to comnect the defendant with its commission.

The witness, Amber Thornton, is an accomplice, a3 a mattexr of
law, if an offense was comnitted, and you cannot convicet the
defendant upon hexr testimony uwnless you further believe that

there is other evidence in the case, outside of the testimony of




Amber Thornton tending te conmect the defendant with the pffense
comiitted, if vou £ind that an offense was committed, and tHe
gorroboration is not sufficient if it merely shows the dommission
of the offense, but it Hﬁst tend to comnnect Lhe défendant wiéh
its  commission, and thﬁn'-franl all of the evidence wvyou st
believe beyond a reaaénablé.deubt that the defendant is8 guilty ¢f

the offense ch'airge.d against him.




A defendant may not be convicted of an offense on tﬂe
testimdény of a person to whom the defendant made a Statement
against the defendant’s interest during a time when the persbn
was impriscned or confined in the mame coxrectional facility as
'thé defendant wunless the testimony is corrcoborated by other
. evideénce ﬁending' to  connect fhe deﬁendant with the coffense’
commi.tted.

"Correctional facility' means a piace design%ﬁad by law for
the confinement of & person arrested for, shaég@d with, or-
- convicted of a criminal cffense. . The term includes: '

(A) a nunicipal ox county_jail{

(B) a Ednfinément facility opérated by the Texas Department

cf Criminal .Justice; |

{C) a cunfiﬁemenﬁ facility operated undér contract with any

division of the Texas Department of Criminal Justice;
and

(D) a compunity corrections facility operated by & compunity

supervision and coﬁrections department .

¢oxroboxaticn iﬁ'.not sufficient 1if the corrxoboration only
shows that the offensé was comiiitted. |
Now, therefore, if you find that the witness, Archie Woods,
wasd imprisoned or confined in éhe game corrvectional facllity and
at the same time as the defendant, Josepﬁ Juan Fac#ndo, and thak
the defendant made a statemﬂnt-against hiz inhterest to Archie
W@oda or you have a reasonable doubt thereof, you can not convige

the defendant on the testimony of Archie Woods unless you further

find that the teéstimony of Archie Woods ig corroborated by prdof




that tends~to comnect the defendant to the Offense,‘and such
evidence must sghow tore than the fact that an offense wag

committed.




You ere f[urther instructed that witnesses Anmber Thoroton and
Archie Woods canhot  corrohoraté each  other; kbdt | sdch
corroborative evidence, if any, must be from some other source

than the paid witnesses, Amber Thoxntén and Axchie Weods.
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A &efeﬁﬁant.in-a criminal case is not béund by law to testify
in his own behalf therein and the failure of any defahdant Lo 80
testify shall not be taken as a cigaﬁmstance against him nor-
shall-the game be alluded to nor commented upont by the jury, and
you must hot refer to, mentlon, comment uposs or discuss the
failure of the defendant to testify in this case. LE any juror

starts' to mention the defendant's failure to testify. in this case

then it is the duty of the oﬁher,juraré to stop him at onde. .




you are further instructed that any -evidence that any witnasé
has been convichted in any cage oY Cases was admi;ted befora you
for the purpoze of aiding vyou, if it does aid you, im passing
upon the credibility éf the, witness'and the welght %o bﬁugivéﬂ
his or her testimony, aﬁd vou will not consider the sams for any

other purposa.



\

A Grand Jury ind%ctmﬂnt is the means whereby é defendant is
brought to.trial in a felony prosecution. It is not evidente of
guilt nor can it be monsidefﬁd by vou ix passing upoh the
guestion of ggilﬁ of the defendant, 'The burden of proof in all
crimiﬁal cases rests upon the State throughouﬁ the trial and
never shifts to the defendant.

All perscns are presumed to be innocent and no person may be
convicted of an offensé unless each element of the offense is
proved beyond a reasonable doubt., The fact thabt he has been
arrested, confimed, or indicted for, or othexwisé charged with
the bffenﬁe gives risg to no inference of gullt at his ﬁriali.
The law does ngt requifa a8 defendant to. prove his innccence or
produce any evidence gt @#ill. The preéumption of innmcenqe'alone'
igs sufficient to acéuit the defendagt, unlegs the jurors are
satiafied Bayond a reasonable doubt of the defendant's guilt
after careful and impartial consideration of all the evidence inl
the case. .

The . prosecution has the hurden ofl proving the defehdant
guiley and it must do so by proving each and every element of the
offense cHarged beydnd a reasonabyﬁ Joubt and 4if it fadls to do
50, yaﬁ gt acguit tie fJefendant.

‘It is not reguired that the prosecution prove guilt bheyond
all possible doubt; it is regquired that the preseégtion's proof
excludes all reasonable doubt concerning the defendant's guilt.

In the event vyou have a reasonable doubt a& to thé

defendant's guilt after considering all the evidence before you,
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and these instructions, you will acquit him and say by vyour
verdict "Not Guilty.®

You arve the exclusive judges of the facts proved, of the

credibility of the witnesses and the welght to be Fiven their

testimony, but  the law you shall receive in these written

‘ instructions, and you must be governed thersby.

After you {etire to the jury room, you should select one of
YOour membérs as your Foreman. It is his or her duty to preside
at your deliberations, vote with vyou, and when you have
udanimougly agreed upon a verdict, to certify to your .verdict by
using tha‘appropriaté form attached hsreto and signing the =sdnme
as Foreman.

Puring your deliberations i1in. this .case, You. mu$t not
consider, discuss, nor relate any matbers not in evidence before
‘ycuf You should not congider nor mention.any personal knowledge
‘@x information 'you may have about any fact or pérson connected
with this case which ig not shown by the svidence.

No one has any auvthority to cohmugdicate with vow éicept the
officer who has you in chaxge. After you have reatired, you may
communicate with this Court in writing through this officer. any
comrunication relative to the cause must ke written, prepared and
signed by the Foreman and shall be submitied to the court through
this officer. Do not attempt to talk to the officer who has you .
in charge, or the attorneys, or the Court, or anyons else
concerning anﬁ guestions you may have. .

Your sole duty at this time iz to determineé the guilt or

I . .
innocence of the defendant under the indictment in this gause and

1



restrict your deliberations solely to the dissue of guilt or
inrocénce of the defendant.
Following the arguments of counsel, you will fetirve £o

consider your verdict.

L

Frank C. Price, Judge Presidihg
2338tk Blatricet Court
Havris Courky; TEXAS
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CAUSE NO. 1344346

THE STATE OF TEXAS § IN THE 3337TH DISTRICT COURT
vs. § OF HARRIS COUNTY, TEXAS

JOSEPH JUAN EACUNDG : §. JANUARY TERM, A. D., 2015

VERDICT

-

"we&, the Ju¥y, f£find . the' defendant, -Joseph Juan ¥Facundo,

guiity of capital murder, as charged in the indictment.®

| @wﬁj{m 4 ﬂﬁa....&w‘

. Fore m( of the Jury
. .@%Aﬁ&iﬁ-_Wﬁ-?%ﬁéé

{Please Print} Foreman '

"We, thée Jury, find the defsndant, Joseph Juan Facunde, net

Lguiley.

FILE

Chris Dagies
Distriet c?gﬁi

Foreman of the Jury

{Please Print) Foreman




