CAUSE NO. 1271369 (5 fé::?

THE STATE OF TEXAS ' § IN THE 209TH DISTRICT COURT
VS, ) § OF HARRIS COUNTY, TEXAS
FLORENCIQ LEAL § JULY TERM, A. [., 2014

Members of the Jury:

The defendant, Florencio Leal, stands charged by in&ictment
with the offense of capital wmurder, alleged to have bheen
commitbed on oxr about the 8th day of 2April, 2010, in Harris
lCounty, Texas. The defendant has pleadéd not guilty.

A person commits the offense of murder if he inﬁéntionally or
knowingly causes the'death of an individual.

A person commits the offense of capital murder if he
intgntionally‘ commits murder, as hereinbefore defined, in the
course of committing oy attempting to commit the offense of
robbery. Robbery is a felony.

A person commits the offense of felony murder 1if he commits
or attempts to commit a felony, other than manslaughter, and in
the course of and in furtherance of the commisaion or attempt, or
in immediate flight from the commission or attempt, he commits or
attempts to commit an act clearly dangerous to human life that
causes the death of an individual.

A person commits the offensé of robbery 1f, in the course of
committing theft, as that term is hereinafter defined, and with

intent to obtain or maintain control of property of another, he:
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{1) intenticnally 6r knowingly causesg boedily injury to

anobher; or

(2} intenticnally or knowingly threatens or places another in

fear of imminent bodily injury or death.

"In the course of committing theft" means conducht that occurs
in én attemnpt to commit, during the commission, or in the
immediate flight after the attempt or commission of theft.

"Attempt” to commit an offense cccurs if, with specific
intent ﬁo commilt an offense, a person does an act amounting Lo
more than mere preparation that tends, bhut fails, tec effect the
commiszion of the offensg intended.

“Théft” is the unlawful appropriation of property with intent
to deprive the owner of property.

“Appropriation” and "appropriate", as those terms are used
herein, means to acquire or otherwise exercise control over
property other than real prbperny. hAppropriation of prmperny ig
unlawful 1if it is without the owner's effeckive consent.

"Property" as used herein means tangible or intangible
pergonal propexty or documents, including money, that represents
or embodies anything of value.

"Deprive' means to  withhold gproperty from the owner
permanently or for so extended a period of time that a major
portion of the value or enjoyment of the property is lost to the
owner,

tgffective consent! means assent in fact, whether express ov

apparent, and includes consent by a person legally authorized to



act for the ownern. Congent is not effective if induced by
deception or cosrcion.

"Owner" means a person who hasg titie to the property,
possession of property, or a greater right to possession of the
property than the actor. |

“Possesgion® meang actual care, custody, control, or
management of the property.

"Deadly weapon" means a firearm or anything wanifestly
designed, made, or adapted for the purpose of inflicting death or
serious bodily injury; or anything that in the manner of its use
or intended use is capable of causing death or serious bodily
injury.

"Bodily injury® wmeana phyasical pain, illness, or any
impairment of physical condition,

“Serious bodily injury" means bodily injury that creates a
substantial risk of death or that causes death, serious permanent
disfigurement, or protracted loss o impalrment of the function
of any bodily member or organ.

The definition of intentionally relative to the offense of
capital murder is am follows:

A person acts intentiomally, or with intent[ with respsct to
a result of his conduct when it ie his conscious objective or
desire to cause the result,

The definitions of intentionally oxr knowingly relative to the

offense of murder are az follow:



A person acts intentionally, or with intent, with respect to
a result of his conduct when it is his conscious objective or
desire to cause the result.

A person acts knowingly, or with knowledge, with respect to a
result of his conduct when he is aware that his conduct is
reasonably certain to cause the result.

The definitions of intentionally and knowingly relative to
the offense of robbery are as follow:

A person acts intentionally, or with intent, with respect to
the nature of his conduct or te a result of his conduct when it
ia his cohscious chjective or desire to engage in the conduct or
cause ﬁhe result. |

A person acts knowingly, or with knowledge, with respect to
the nature of his conduct or to circumstances surrounding his
conduct when he is aware of the nature of his conduct or that the
circumstances exist. A person acts knowingly, or with knowledge,
with respect to a result of his conduct when he is aware that his
conduct ism reasoﬁably certain to cause the result.

Rll pergons are parties toe an offense who are guilty of
acting together in the commission of the offense. A person ig
criminally responsible as a party to an offense if the offense is
comnitted by his own conduct, by the conduct of another for which
he is criminally responsible, or by both.

A person ig criminally responsible for an offense committed
by the conduct of another if, acting with intent to promote or
asgist the commission of the offense, he solicits, encourages,

directs, aids, or attempte to ald the other person to commlit the
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offense. Mere presence alone will not constitute one a party to
an offense,
If, in the attempt to carry out a congpiracy to commit one

felony, another felony iz committed by cone of the.comspirators,

all conspirators are guilty of the felony actually committed,

though having no intent to commit it, iF Lthe offense wasg

committed in furtherance of the unlawful purpose and was one that

should have bheen anticipated as a result of the carrving out of
the conapiracy. .

By the term “conspirvacy' as used in these instructions, is
meant an agreement-between two or more persons with intent, that
they, or one or more of them, engage in conduct that would
constitute the offense and one or more of them performs an overt
act in pursuance of the agreement. An agraement congtituting a
conspiracy may be inferred from acts of the pariies.

Before vou would be warranted in finding the defendant guilty
cf capital murder, vyou wmust find from the evidence beyvond a
reasonable doubt not only that on the occasion in question.the
defendant was in the course ¢of committing or attempting to commit
the felony offense of robbery of Andres Gonzalez, as alleged in
thig charge, but also that the defendant sPeéifically intended to
~ cause the death of Andres Gonzalez, by shooting Andres Gonzalez
with a deadly weapon, namely a firearm, or you ﬁust find frém the
evidence beyond a reasonable sg-yeu—wagi.-find--frep-the—avidense .
bavond..d—tgasonahle dowks (hat the defendant, Florencio Leal,
wikh the intent to promote or asszist in the commission of the

offense of robbery, i£ any, solicited, encouraged, dirscted,



aided or attempted to aid Javier Cortez and other unidentified
suspects in shooting Andres Gonzaleﬁ, if he did, with the
intentidn of the&eby killing Andres Gonzalez; or-yau must find
from the evidence beyond a reasonable doubt that on the occasion
in guestion the defendant, ¥Florencic Leal, entered into an
agreement with Javier Cortez and other unidentified suspects to
commit the felony offense of robbery of Andres Gonzalez, as
alleged in thig charge, and pursuant to that agreement they did
carry out their conspiracy, and while in the course of committing
said conspiracy, Javier Cortez and other unidentified suspecdts
intentionally caused the death of Andres ‘Gonzalez by shooting
Andres Gonzalez with a deadly weapon, namely a firearm, and the
murcder of Andres CGonzalez was committed in furtherance of the
conspiracy and was an offense that should have been anticipated
by the defendant as a result of carrying out the conspiracy, and
unless you so f£ind, then you cannot convicet the defﬂndan; of the
offense of capital murd&r.

Now, if you find from the evidence beyond a reasonable doubt
that on oxr about the B8th day of April, 2010, in Harrié County,
Texas, the defendant, Florencio Leal, did then and there
unlawfully, while in the course of committing or attempting to
commit the robbery of Andres Gonzalez, intentibnally cause the
death of Andres Gonzalez by shooting andres Gonzalez with a
deadly weapon, namely a firsarm, or i1f you find f£rom the evidence
beyond a reasonable doubt that on or about the 8th day of April,
2010, in Harris County, Texas, Javlier Cortez and other

wnidentified suspects did then and there unlawfully, while in the
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courge of committing or attempting to commit the robbery of
Andres Gonzalez, intentionally cause the death of Andres Gonzalez
by shooting BAndres Gonzalez with a deadly weapon, namely a
firearm, and that the defendant, Florencic Leal, with the intent
to promote or assist the commlission of the offense, ifl any,
solicited, encouraged, directed, aided or attempted to aid Javier
Cortez and other unidentified suspects to éommit the offense, if
he did, or if vou find from the evidence bheyond a reasonable
doubt that the defendant, Florencio Leél, and Javier Cortez and
othe; unidentified suspects entered into an agreement to camﬁit
the felony offense of robbery of Andres Gonzalez, and pursuant to
that agreement, if any, they did carry out their conspiracy and
that in Harris County, Texas, on or about the 8th day of April,
2010, while in the course of committing such robbery of Andres
Gonzalez, Javier Cortez and other unidentified suspecté
intentionally caused the death of Andres Gonzalez by shooting
Andres Conzalez with a deadly weapoh, namely a firearm, and the
murder of Andres Gonzalez was committed in furtherance of the
consgpiracy and was an offense that should have been anticipated
by the defendant as a result of cafrying out the vongpiracy, then
you will find the defendant guilty of capital murder, as charged
in the indictment.

Unless you 8o find from the evidence bevond a reasonable
doubt, or 1f you have & reasonable déubt thereof, or if you are
unable Lo agree, vou will next consider whether the defendant isg

gullty of the lesser coffense ¢f felony murder,



Therefore, if'you find from the evidence bheyond a reasonable
doubt that on or about the 8th day of April, 2010, in Harris
County, Texas, the.defandant, Florencio Leal, did then and there
unlawfully, while in the furtherance of the commigsion or
attempted commission of the felony of robbery of Andres Gonzalez,
or in immediate flight from thé commigsion or attempted
commisaion of the felogy of robbery of Andres Gonzalez, commit an
act clearly dangerous to human life, to-wit: by shooting Andres
Gonzalez with a deadly weapon, namely a firearm, that caused the
death of Andres Gonzalez, or if you find from the evidence beyond
a reasonable doubt that on or about the 8th day of april, 2010,
in Harris County, Texas, Javieyr Certez and other unidentified
suspects did then and there unlawfully, whiie in the furtherance ‘
of the commission or attempted commission of the felony of
robberf of Andres Gonzalez, orl in dmmediate £light from the
commission or attempted commission of the felony of robbery of
Andres CGonzalez, commit an act clearly dangerous to humaﬁ.lifa,
to-wit: by shooting Andres Gonzalez with a deadly weapon, namely
a firearm, that caused the death of Andres Gonzalez, and that the
defendant, PFlorencio Leal, with the inteﬁt te promote or assist
the commission of the offense, if any, smolicited, encouraged,
directed, aided or attempted to aid Javier Cortez and other
ﬁnidentifieﬁ suspects to commit the offense, if he did, then you
will find the defendant guilty of felony murder.

If you believe from the evidence beyvond a reascnable doubt
that the defendant is gquilty of either capital murder on the one

hand or felony wmurder on the other hand, but vyou have a
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reagonable doubt as to which of said offenses he ig guilty, then
you must resolve that doubt in the defendant's favor and find him
guilty of the lesser offense of felony murder.

If you have a reasonable doubt as to whether the defendant is
gullty of any offense defined in this charge you will acquit the

defendant and say by vour verdict "Not Guilty.®



Our law provides that a defendant may testify in his own
behalf if he elects to do so. This, however, is a right accofded
a defendant, and in the event he elects not to testify, that fact
cannot be taken as a circumstance against him.

In this case, the defendant has elécted not to testify and
you are instructed that you camnot and must not refer to or
allude to that fact throughout your deliberatiens or take it inteo
cdnsideration - foxr any purpose whatsoever as a c¢lircumstance

against him,




You axe further instructed that 1if there is any -evidence
befqre you in this case regarding the defendant's committing an
alleged offense oxr offenses other than the offense alleged
against himlin the indictment in'this gagse, you cannct coﬁsider
such evidence for any purpose unless you find and believe Eeyond
a reagonable doubt that the defendant committed such other
offense or offenses, if any,_and even then you may only consider
the same ‘in determining the motive, opportuniﬁy, iﬁtent,
preparation, plan, knowledge,' identity, or absence of mistake ox
accident of the defendant, if any, in connection with the
offense, if any, alleged against him in the indictment and for no

other purpose.
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A Grand Jury indictment is the means whereby a defendant is
brought to trial in a felony prosecution. It is not evidence of
guilt nor can it be considered by you in passing upon' the
guestion of guilt of the defendant. The burden of proof in all
criminal cases rests upon the State throughout the trial and
never shifts to the defendant.

All persons are presumed tCo be innocent and no person may be
convicted of an offense unless each eleﬁent of the offense is
proved beyond a reasonable doubt. The fact that he has been
arrssted, confined, or indicted for, or otherwise chavged with
the offense give.ﬂj rise to no inference of guilt at his trial.
The law does not require a defendant Co. prove his innocence ox
produce any evidence at all. The presumption of innccence alone
is sufficient to acguit thé defendant, unless the jurors are
satisfied beyond a reasonable doubt of the defendant's guilt
after careful and impartial consideration of all the evidence in
the cage.

The prosecution has the burden of proving the defendant
guilty and it must do ec by proving each and every element of the
offense charged beyond a reasonable doubt and if it fails to do
8¢, you mugt acquit the defendant.

it i8 not reguired that the prosecution prove gullt beyond
all possible doubt; it is regquired that the prosecution's proof
excludes all reasonable doubt concerning the defendant's guilt.

In the event vyou have a reasonable doubt as to the

defendant's guilt after considering all the evidence before vyou,
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and these instructions, you will acquit him - and say by your
verdict "Not Guilty.®

You are the éxclusiv& judges of the facts proved, of the
credibility of the witnesses and the weight to be given their
‘testimony, buk the law vyou shall receive in these written
instructions, and you must be governed thereby.

After you retire to the jury room, vou should select one of
your members as your Foreman., It ia‘his or her duty to preside
at  your deliberations, vote with vyou, and when vybu have
unanimously agreed upon a verdict, Lo certify to your verdict by
using the appropriate form attached herete and signing the same
as Foreman.

buring your deliberations in this case, vyou must not
congider, disgusa, nor relate any matters not in evidence before
vou., You should not consider nor menticn any personal knowledge
or information you wmay have about any fact or person connected
with this case which is not shown by the evidence.

No one has any authority to communicate with you except the
officer who has you in charge. After you have retired, you may
communicate with this Court in writing through this officer. Any
communication relétive to the cause must be written, prepared and
gigned by the Foreman and shall he submitted to the court through
this officer. Do not attempt to talk to the officer who has vou
in charge, or the attorneys, or the Court, or anyone else

concerning any guestions you may have.



Your gole Jduty at this time is Lo determine whether the
defendant is guilty or not guilty under the indictment in this
cause and restrict your deliberations solely to that issue,

Fellowing the arguments of counsel, vyou will retire to

congider your wverdict.,

SIS B

7. Michael Wilkingon, Judge Presiding
209th Disgtrict Court
Harris County, TEZAS
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CAUSE NO. 1271369

THE STATE OF TEXAS § IN THE 209TH DISTRICT COURT
Vs, . § OF HARRIS COUNTY, 'TEXAS
FLORENCIO LEAL § JULY TERM, A. DI,, 2014

CHOOSE ONE

"We, the Jury, find the defendant, Florxencic Leal, guilty of

capital murder, as charged in the indictment.®

"We, the Jury, find the defendant, PFlorencio Leal, guilty of

felony murder."

foreman of the Jury

(Please Print) Foreman (|



"We, the Jury, find the defendant, Florencio Leal, not

guilty,®

Foreman of the Jury

{Please Print) Foreman



