CAUSE NO. 1277685

THE STATE OF TEXAS : § IN THE 176TH DISTRICT COURT
Vs, § OF HARRIS COUNTY, TEXAS
HERBERT GOLDSMITH § JANUARY TERM, A. D., 2012

Membeys of the Juwy: ‘

The defendant, Herbert Goldsmith, stands charged by
indictment with the ofifense of capital wmurder, alleged to have
been committed on or ak":cmt.: the 10th day o¢f Septenmber, 2010, in
Hé:fris County, Texas. %The defendant has pleaded fot guillty.

A person commits the offense of murdexr if he intentionally ox
knowingly causes the death of an individual.

L person commits the offense 'cf papital wmurder if he
intentionally commits murdex, as hersinbefore defined, in thé?
coursé of compitting or attempting to commit the offenge of

robbery. Robbery is & felony mﬁfam59¢
A person commits the offense of vobbery 1f, 1in the course of
committing thefir, as that term is hereinafter defined, and with
intent to obtain or maintain control of property of another, he:
(1) intentionally or knowingly causeg Dbodily injury ¢to
anocther; oxr
(2) intentionally or knowingly threatens or places anbther:in
fear of imminent bodily injury or death.
"In the course of committing Cheft® meansg conduct that occurs
In an attempt to cowmmlt, during the cowmmission, or in the
immediate f£light afiter the attempt or commission of theft.
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tattempt® Lo _ccmmit an offense occurs if, with specific
intent to commit an offense, a person does an act amounting to
more than mere prepavation that tends, but fails, to effect the
commission of the offense intended.

"Thefe® is the unlawful appropriation of property with intent
to deprive the owner of property. .

"Apprqpxiation“ and “approyriabeﬁ, as those terms are uded
herein, means to acqwiré or otherwise exe%cis&. gantrel over
prop&rty.othex than real property. Appﬁopriation of property i
unlawful if it is without the owner's effective consent.

"ProperiyY as used herein wmeans tangible ér intangible
personal property or documents, including woney, that represenis
or embodies anything of value.

"Deprivey wmeans to withhold property from . the owney
peﬂmnwntly or for so extended & perxwd of time that a nm;or
portion of the value or enfoyment of thg property is lost to the
owner .

"Effective congent" means assent in fact, whethel eXpress or
apparent, and includes consent by a person legally authorized to
act for the owner. Gonsent is not effective if induced by
deception or coercion. .

nOwner® means a person who has title to the property,
possession of property, or a greater yight to possesslon of the
property than the agtor.

spoggession’ wmeans  actuwal  oare, éustoay, gontrol, or

management of the property.



"Deadly weapon" means a firearm or anything manifestly
designed, made, or adapted for the purpose of inflicting death ox
serious bodily injury; or anything that in the manner of its use |
or intended use ig capable of causing death or serious bodily
injury. |

"Bodily injury” means. physical pain, illness, or any
impairment of physical condition.- '
| "geriows bodily injury® meaps bodily injury that creates a
substantial risk of death or that causes death, gerious pormanent
disfigurement, or protracted loss or impaivment of the Ffunction
of any bodily member af organ.

The definition of intentionally relative to the offense of
capital murder is as follows:

A person acts intentionally, or with intent, with respect to
a result of his conduct when it is his conscious objective of
degsire to cause the result.

The definitions of intentionally and knowingly relative to
the offense of murdey are as follow:

A peraon acts intentionally, or with intent, with respect to
a result of hig conduct when it 18 his congcious objective ox
desire to cause the result. |

A person acts knowingly, or with knowledge, with respect to a
result of his conduct when he is aware that hils conduct is
}easonably'certain to cadse the result.

The defindtions of intentionally and knowingly relative to

the offensge of yobbery are as follow:



A pergon acts intentionally, or with intent, with respect to
the mature of his conduct or to a result of his conduct when it
is his congcious objective or desive Lo engage in the conduct or
cause the result. |

A person acts knowingly, or with knowledge, with respect to
the nature of‘his conduct oOr %0 oircumstanced surrounding his
conduct when he 1s aware of the nature of his conduct or that the
circumstances exist., A peraén acts knowingly, or with knowledge,
with respect to & result of his conductvwhen he is aware that his
conduct is reasonably certadin to cause the result.

All persons are parties to an offense who are guilty of
acting together in the commission of the offense. A person is
eriminally responsible as a party to an offense if Ehﬁ offense iz
committed by his own conduct, by the conduct of another for which
he is c¢riminally responsible, or by b@thf

A person is c¢rimimslly vesponsible for an offense committed
by the conduct of anothex if, acting with intent to promole ox
assist the commission of the offense, he solicits, encourages,:
directs, aids, or attempts to &id the other person to commit the
offense. Mere presence alone will not constitute ons a party to
an offenae,

I#, in the attempf to carry out a conspliracy to commit one
felony, another felony iz committed by one of the consplrators,
all conspirators are guilty of the felony actually committed,
though having mno intent to commit it, 1f the offense was

comnitted in furthevance of the unlawful purpeose and was one that



™

gshould have been anticipated as a result of the carrying out of
the consplracy.

By the texm ‘congpiracy® as \.ised in these instyuctions, is
meant an sgreement between two or mwore persons with intent, that
they, ox one or wmore of them, engége in conduct that would
constitute the offense., An agreement constituting a- conspiracy
may be inferred from acts of the parties.

CZ? Before you would be warranted in finding the defendant guilty
of capital murder, you wmagt find frowm the evidence bheyond a
reasonable doubt net only -that on the occasion in guestion the
defendant was in the course of committing ox attempting to commit
the felony offense of robbery of Christopher Jones, as alleged ign'
this charge, but alsc that the defendant specifically intended to
cause the death of Christopher Jones, by shootdrng Christopher
Jones, with a deadly weapon, namely, a fire&rm;fégsyou must find
from the evidence beyond & reasonable doubt that the defendant,

Herbert Goldsmitly, with the intent to promote or asgist in the

commission of +the offense of robbery, 1f any, solicited,
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and/or ggr;v‘.;g;i':?_gg;;e‘r in shooting Chzistopher Jones, if EPEE digd,

with the intention of t:he::::;eby killing Christopher Jones;Gr you
must £ind from the evidence beyond a reasonable doubt that on the
occasion in' {uestion the defendant, I-Ie_rbert Goldsmith, entered
into an agreement' with Lence Burn'le-y and/or Gerald Porter to
commit the felony offense of robbery of Christopher Jones, as

alleged in thisz charge, and pursuant to that agreement they did

carry out their congpirvacy, and whileé in the course of commitiing



said conspiracy, Lence Burnley and/or Gerald Portsy intentcionally

caused the death of Christopher Jones by shooting Christopher

Jones with a deadly weapon, namely, a firearm, ané the murder of
Christopher Jones was committed in furthskance of the conspiracy
and was an offense that should have been anticipated by the

defendant as a result of carrying out the conspivacy, and unlesgs

afendant of the offense

you so find, then you cannot gonvich i

e

of _capital muzrder.
apital murae .

Now, 1f you f£ind from the gvidence bheyond a reasonable doubt
that on or ahout the 10th day of September, 2010, in Haryris
County, Texas, the defendant, Herbert Goldsmith, did then and
there unlawfully, while in the course of committing or attewpting
to commit the robbery of Christopher Jones, intentionally cause
the death of Christopher Jones by shooting Christopher Jones with

a deadly weapon, namely, a fizearm; or

If yvou £ind from the evidence bevond a reasonable doubﬁ that

on ¢r dbout the 10th day of BSeptember, 2010, in Harris County,
Texas, Lence Burnley and/oxr Gerxald Portex, did then and therve
unlawfnlly, while in the course of committing or attempting to
commit the robbery of Christophar Jones, intentionally cause the
death of Christopher Jones by shooting Christopher Jones with a
deadly weapon, namely, a firvearm, and that the defendsnt, Hexrbert

Goldsmith, with the intent to promote O assist the commission of

the offense, if any, solicited, encouraged, —HiTectedy—added-uie.
wm— .

Aoy,

attempted to aid Tence Burnley and/or Gerald Porter to commit the

offense, 1l£ he did; or
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the defendant, Herbert Goldsmith, and Lence Burnley and/or Gerald
Porter entered into an agreement to commit the felony offense of
robbhery of Christopher Jones, and pursuant to that agreement, 1£
any, they did caryy out thelr <¢ongpiracy and that in Harris
County, Texas, on or about the 10th daf of Beptember, 2010, while
in the course of committing such robbery of Christopher Jones,
Lence Burnley and/or Gerald Porter intentionally caused the death
of Christopher Jones by shooting Christopher Jones with a deadly
weapon, namely, a fireaxm, and the murder of Christopher Jones
was comtitted in furtherance cof the conspiracy and was an coffense
that should have been anticipated by the defendant as a result of
carrying out the conspiracy, then you will find the defendant
gullty of capital wurdet, as charged in ﬁh& indictment,

Unless you so find from the evidence beyond a reasonable
doubt, or if you have'a reagsonable doubt thereof, you will acquit

the defendant and say by your verdict "Not Guilty.?

If you find from the evidente beyond a reasonable doubt that



You are furthetr ingtructed that 1f there is any evidence
before you in this case regarding the defendant's commitiing an
alleged offense or offenses other than the offense alleged
against him in the indictment in this casa; you cannot congider
such evidence for any purpose unless you find and believe beyond
a reasopable douybt that the d@fendant' agmmitted' such other
offense or offenses, if any, and even then you may only congidex
the same 4in determining the wotive, opportunity, intent,
preparation, plan, knowledge, Jldentity, or absence of mistake ov
accident of the defendant, if @n?, in ¢connection with the
offense, if any, alleged against him dn the indictment and for no

other purpose.



Our law wprovides that a defendant may ktestify in his own
behalf if he elects to do so. This, however, is a right accorded
a defendant, and in the evernt he elects not to testify, that fact
cannot be taken as a circumstance againat him.

In this case, the defendant has elected not o testify and
you are dinstructed that you cannot and must not refer to o
allude to that fact throughout your delibevatioms or take it into
consideration for any purpose whatsosver as a clrocumstance

against him.



You are further ilnstructed. that any evidence that any witness
has been convicted in any case or cases was admitted before you
For the purpose of alding you, if it does aid you, in passing
uponn the credibility of the witness and the weilght to be given
hig or her testimony, apnd you will net conslder the same for any

other purpose.



A& Grand Jury indictment is the means whereby a defendénn ig
brought to trial in a felony progecution. It i¢ not evidence of
guilt nor wvan it be considersd by vou in passing upon the
gquestion of guilt of the defendant. Thé burden of proof in all
criminal cases yests upoen the Stdte thr&ughsut the trial and
never shifts to the defendant.

all persons are pxesumaﬁ to be imnmecent and no person hay be
convicted of an offense unleas éach element of the offense is
proved beyond a reasonabie Jdoubb. The faet that he has been
arrested, confined, or indicted for, or otherwise chavged with
the offense gives rise to no inference of guilt at his trisl.
The law does not require a defendant to prove his innocence or
produce any evlidence at all., The presuymption of innocence alone
is sufficilent to acguit the defendant, unleds the Jjurocrs are
satigfied baeyond a. réasenabla dcubt  of the defendant's guilt
afver careful and impartial consideration of all the evidence in
the case. .

The prosacution has the burden of §rcving the defendant
guilty and 1t must de so by proving each and every elemant of the
offense charged beyond a reagonable doubt and if it faills to 4o
g0, you must acquit the defendant.

It is not required that the prosecution prove guilt beyond
all pcssiblé doubt; it is rvequired that the prosecution's proof
excludes all reasonable deubt concerning the defendant's gullt.

In the event you have a reasonable doubt &8 to the

defendant's guilt after cobsidering all the evidence befaore you,



and these dnstructions, vyou will agquit him and say by your
verdict "Not Guilty."

N%ou are the exclugive jﬁdg&s of the facts proved, of the
credibility of the witnesses and the welght to be given their
testimony, but the law you shall yeceive in these written
instructions, and you must be governed thereby.

N\ After you retire to the jury room, you should select one of
your members as your Foreman., It is his or her duty to preside

at your deliberations, wvote with you, and when you have
unanimously ayreed upon a verdict, te certilify to your verdict by
uging the appropriate form attached hereto and ailgning the same
as Forsman.

During your delibperations in this case, you must not
consider, discuss, nor relate any mattersz not in evidence belore
you. You shoeuld nét consider nor mention any personal knowledge
or information you may have about any fact orx person connected

with this case which is not shown by the evidence.

No ena has any authority to communicate with you sxcept the
officer who has you in charge. After you have retired, you may
communicate with this Court in writing through this officer. Any
communication relative to the cause must be written, prepared and
signed by the Foreman and shall be submitted to the court through
this officer. Do not attempt to talk to the cificer who has you
in charge, or the attorneys, or the Court, or anyone else
concerning any questimng you may have.

Your sole duty at this time ils to dstermine the guilt or

innocence of the defendant under the indictment in this cauge and



regtrict your deliberations sclely te the issue of gquilt or
inmocence of the defendant.

Following the arguments of counsel, you. will retire to
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consider your verdict,

Harris Cayhty,
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CAUSE NO. 1277685

THE STATE OF TEXAS 8 IN THE 1767TH DISTRICYT COURT
VS, § OF HARRIS COUNTY, TEXRS
HERBERT GOLDEMITH §  JANUARY TERM, A. D., 2012

YERDICT

“We, the Jury, £ind the defendant, Herbert Goldsmith,

guiliy. "

not

Foreman of the Jury

{Please Print) Foreman

"We, the Jury, f£find the defendant, Herbert Goldswith, gquilty

of capital murder, as charged in the indictment.Y

MW?

Foreman of the Jury

Bﬂlha’@-{ &Aﬁ@nvﬁu

(Please Print) Foreman




