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THE STATE OF TEXAS § IN THE 180TH DISTRICT COURYT
Vs, § OF HARRIS COUNTY, TEXAS
HERBERT GARFIELD GARDNER 5 JULY TERM, A, D., 3014.

Members of the Jury:r

The defendant,  Herbert Garfield Gardner, stands charged by

indictinent with the offense of capital rmurder, alleged to havé

been committed on er about the 23rd day of December, 2012, in

Harris County, Texas. The defendant has pleaded not guillty.

A person commits the offense of murder if he:

(1) intentionally or knowingly causes the death of  an.

individual; ox

{2) intends to cause serious badily‘injury and intentiocnally

or knowingly commits an act clearly dangércug t& human
life that causes the death of an individual.

A  person _commits the offense of capltal wmurder if he
intentionally commits murder, a3 hereinbsfors - defined in
paragraph {1}, and the person iﬁtentimnally commits the murder in
the gourse of committing or attempting to commit the offense of
burglary of a building. Burglary of & bhuilding is a felony
of fense. ‘

"In the course of committing” means conduct that occuﬁs in ah
attempt to <&ommit, during the commission, or in the‘ immedjate

flight after the attempt or commission of an offense.



"Attempt™ to commit an offense ocours 4, with sﬁecific
intent to commit an offense, a person does an act dmounting to
more than mere preparation that tends, but fails, to effect the.
commission of the foense intended.

A person commits the offense of burglary of a building if,
wiﬁhout the effective consent of the owner, he:

(1) entera a bullding, or any'purtion.aﬁ a hﬁilding; noet then
open €O the public, with intent %o commit a felony,
theft, or an assault; or

{2) remains concealed, with intent to commit a felony,. theft,
or an assault, in a building; or |

{3} enters a‘.building' and commite or att&ﬁpta to ocommit a
felony, ;heft; Or an assault.

"Theft™ means the unlawful appropriation of property with
intent o deprive the ouwner of pfopextyn Appropriation of
propexrty is wunlawful 4if it is without the owney's effedtive
consent. . ‘

“Enter” means to intrude any part of the body oz anf physical
ohjact ccnn&cteé'with the body.

"Bullding® meang any enclosed structure inten&ed for use o
occupation as a habitation or for some purpose of tcrade,
wanufacture, ornament, or use.

THabitation" means a structure that is' adapted for the
overnight accommodation of persons, and includes: {a) each
separately secured or éccupied porﬁion of the structure and ()

each structure appurtenant to or connected with the structure.



"Effective consent! means aﬁsenﬁ in fact, whether EXPYesEs oY
- apparent, and includes consent by a person legally authorized to
act for the owner. Comsent is mnot effective if induced by
. deception or coercion.

"Owner" means a person who has - title to the property,
possegsion of proy&éty, ox a greater right tO'paéseéaion of the
property then the defendant.

- A person commits the offen§e of assdult if thé person:

(1) intentionally or knowingly~ cauwses bodily injury to

another; ox.

(2) intentionpally o knowingiy threatens another with

imminent bodily injury.

"Deadly weapon" meaﬁs a.‘fireafm or anything manifestly
designed, made, or adapted for the purpose of inflicting death or
serious bodily injury; or anything_that in the manner of its use
or’ intended use is capable of causing death or serious bodil§
inju;y, '

"Bodily injury® means thgical' pain, illness, or any
impairment of physical condition.

"Serious bodily injury™ means a bodily'injuxy that creates a E
substantial risk of death or that causes death, seriols permanent
diSfiguremept, or protracted loss or impairment of the fpﬁctien
of any bodily member or oxrgan.

The definition of intentionally relative to the oifense of

capiltal murder iz as follows:



A person acts intentionally, or with intent, with respect to
a result of hig conduct when it:is'his conscious objective or
désire to cause the result.

The definitions of intentiona@ly and knowingly relative to
the offensexﬂf‘murder a?e as follcw; |

A person acts intentionally, or with intent, with respact to
a resplt of his conduect when it is his conscious obijective or
desire to cause the resnlt. I

A person acts knowingly, or with knowledge,. with respect to a
result of his conduct when he 4is aware that his cénduct is
reasonably dertain to cause the result.

The definition of intentionélly relative to the offense of
‘burglary of a building is as follows:

A person acts intentionally, or with intent, wiﬁh respect to
the nature of his éonduct or to a result of his conduct when it
is his conscious objective or desiré to engage in the conduct or
cduse the result.,

ﬁefore you would be warrdnted in filnding the defendant ?uilty
of. capital murdexr, vyou must find frum the evidence bsyond a
reasonable doubt noé only that on the occasion in question the
defendant was in the course of coﬁmit&ing or attempting to commit
the - felony offense of burglary of a building ‘owned by Connie
Bowie, as alleged in'tﬁis charge, but also that the defendant
specifically .intended. to cause the death of Connie Bowie, by
shocting'Connie Bowie, with a deadly weapon, namely a firearm,
and unless you 20 find, then you cannot eonvict the defendant of

the offense of capltal murder.



Now, if you find from the evidence bevond a reasonable doubt
that on or about the 23xd day of December, 2012, in Harris

Founty{ Tekas, the defendant, Herbert Garfield Gardner, did then

.-and there unlawfully, while in the course of committing or

aﬁtampting to commit the burglary of building.owned by Connie
Bowie, intentionally cause the death of Connie Bowie Iy shooting
Connie Bowiea with a deadiy weapon, namely a firearm, then you
will find the defendant gullty of capital murder, as charged in
the indictment.

Unless you se find from the evidence beyond a reasonable

doubt, or if you have a reasonable doubt thereof, or if you are .

unable to agree, you will next canéider whether the defendant is
gullty 6f the lesser offense of murder.

Therefore, if you find from the evidence béyond a reasonable
doubit that om or about the 23rd day of December, 2012, in Harris
- County, Texas, éhe defendant, Herbert Garfield Gardner, did then
and theré unlawfully, intentionally or knowingly cause the death
of Connie Bowie, by shooting Connie Bowle with a deadly weapon,
namely & firearm; or

1f you find from the evidence bevond a reasonable doubt that
on or about the 23rd day of December, 2012, in Harris County,

' Texas, the defendant, Herbert Garfield Gardner, . did then and

there unlawfully intend te cause sericus bodily injury to Connie

Bowle, and did cause the ceath of Connle Bowie by intentionally
or knowingly committing an act clearly dangerous to human life,
namely by shooting Connie Bowle with a deadly weapon, namely a

firearm, then yvou will find the defendant guilty of murder.



If you believe from the evidence hayond a ieagonaple doubt
that the defenéapt is guilty of either capital muidgx on the one
hand or murder op.the other handr_but you'have & reasonable doubt
as to which of said offefises he ié_gqilty, then yow must resolve
that doubt in the defendﬁnﬁ's favor and find him guilty of the
lesser offense of mmgder. -

If you have a. reasonable doubt asz to whe@her-thm defendant ig
guilty of 'any coffense defined in this chafge you will acquit the

defendant and say by your ‘verdict "Not Guilty.”



Voluntary intogication doas not constitute a defense to the
ccmmissi@n: of & -crime, “Intoxication" means disturbance of
mental or phygical capacity resulrung Lrom the introduction of

any substance into the body,



Our law provides that ‘& defendant may testify in his owun
behalf if he ¢lects to do so. This, however, is.a ridht accorded .
a defendant, and iﬁ the event he elects not to taﬂtify, that fact
cahnot be.taken as g Qi;cumst&ncg against him: :

In this case, the defendant.haézelected not To testify and
you are instructéd that you cannot and must not refer to or
alludé to that fact throughout your de11beration$.er take it intg
consideration for _any purpose whatsoever as 'a clrcumstance

against him.



You are further instructed that if theré is.-any' evidence
before you in this case.regarding the defendant's committiﬁg an,
alleged offense ox 'offenées 10thér tharr™ the offenze alleged
against him in the indictment in this case, you cannot considex
such eviderice for any purpose uhies& you find and believe beyond
& reasohable doubt that the defehdant a@mmikﬁed‘ such other
offense cr'dffenﬁeﬁ, If any, and even then you may only-conﬁider
the same in determining the wmotive, opportunity,. intent,
prepazation, plan, knowledge, identity} or absence of mistake or
accident of the defendant, if. any, in connecktlon with the
°0ﬁfense, if any, alleged.égainst him in the indictment and for ho

othér purpose.



¥ou are further 1neruated that any evidence that any withess
has been convicted in any case or caseés was admitted before youn
for the purpose of aiding you, if it does aid you, in passing

upon the credibility of the witness and the weight to be given

his or her testimeny, and you will. not consider the same fox any

other purpose



A Grand Jury indictment is the mesns wvhereby a defendant is
brought to trial in a felony ﬁroﬁeﬁution. It is not evidence of
guilt nor can it be considered by you in passing upon the
guestion of guilt of the defendant. The burden of @rmcf in all
criminal cases rests upon the State throughout the trial and
never shifts to the defendant. '

ALl persons are presumed to be imnovent and no pér&an mey be
convicted of an offense unlegs gach element of the offense is
proved bey@nﬁ.zs reasonable doubt, The fact that he has been
arrested, confined, or indicted for, or otherwise chargeﬁ with
the offense gives rise to no inferepce of guilt at his trial.
The law does not require a defendant to - prove his innacénca.er
produce any evidence at all. The praﬁuﬁption of iimocende alons
is sufficiént to acguit the defendant, unless the jurors are
satisfied beyond a reasonable doubt of thHe defendant's guilt
after caveful and impartial consideration of all the evidence in
the case. | _

The prosegution has the buwxden of proving the defendant
guilty and it must do so by proving each and every element mf-the.
offense charged bevond a reasonable doubt and 1€ it fails to do
8¢, yvou must acquit the defendant.
| 1t is not required that the prosecution préve guilt'baymnd '
all posegible doubt; it is reguired that the prosecution's proof
excludes all reasonable doubf concerning the defendant’'s guile,

in the ewvent you ﬁav& a reasonable doubt as to ﬁha

defendant's guilt after considering all the evidence before you,



and these instructions, you will acquit him and BAY Ey‘ your
verdict *Not Guilty.“'

You are the exclusive fJudges of the facts provad, of the
gre&ibility of the witnesses and the weight to be given thelr
testimony, but the .law vyou ahali recaelve in these written
instyuctions, and you must be governed thereby.

. After .you retire to the jury room, you should select one of
your members as your Presiding Juror. It is his or heyr duty to -
preside at your deliberations, vote with you, and when vou hawvs
unanimously agreed upen a.verdict, to certify to yaﬁr_verdict by
using the appropriate form attached hersto and signing the same
ag Presiding Jduror.

During vour delib@ratiané in this vcape, vyou must not
gonsider, discuss, nér r@lata any matters not in evidence before
you. You should not congider nor mention apy personal knowledge
or information you may have about any fact ﬁr Person connacted
with this case which ip not shown by the evidence.

Wo one haé any authority to communicate with you except the
officer who has ydu in aharg&,‘ After you have retived, you may
comimanicate with this Court in writing th%mﬁgh thir officer. Ay
communication raiativ& to the cause must be written and prepared
by the Presiding Juror and shall be ﬁuhmitte& to the court
through this officer. Do not atteﬁpt to talk to the officer who
hag you in charge, or the attorneys, or the Court, or anyone else
goncerning any guestions you may have.

Your sole duty at this time is to determine the gullt or lack

thereof of the défendant wnder the indictment in this cause and



restrict your delmb&ratlﬁna solely to the issue of guklt or lack

thareof of the defendant.

Following the  arguments of counsel,

congider your verdict,

you will retire ¢to

Terry F f/ ji/ v o rediding
180th D 4 -

Harris County; thq



CAUSE NO. 1372136

THE STAPE OF TEXAS § IN THE 1807TH DISTRICT COURT

vs. ‘ § OF HARRIS COUNTY, TEXAS
HERBERT GARFIELD GARDNER § JULY TERM, A. D., 2014

YERDICT

"We, the Jury, find the deéfendant, Herbext Garfield Gardner,
not gulliy.®

Presiding Juror

{(Please Print}. Presiding Juror

"We, the July, find the defendant, Herbert Garfield Gardner,
1gu11ty of capital muxder, as charged E?Atha indictmenk.

@EK&@

me& Glork Preg iciir{\jfz?ror
AUG 1 § 20u s Yeiag
Bimeey 18

(Pleaﬁa Prlnt} Presiding Juror

e, thevJuiy; find the defandént,[ﬂerhert Garfield Gavdner,
guilty of murder.®

Presiding Juror

(Please Print) Presiding Juror



