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THE STATE OF TEXAS §  IN THE 263RD DISTRICT COURT

V5, § OF HARRIS COUNTY, TEXAS
GILBERTO OLGUIN § JANUARY TERM, A. D., 2016

Members of the Jury:

The defendant, Gilberto Olguin, stands chavged by indictment
with the offense of capital murder, alleged £o have been
committed on or about the 18th day of January, 2011, in Harris
County, Texas. The defendant has pleaded not guilty.

A person commits the offense of murder if he intentionally or
knowingly‘causas the death of an individual.

A person commits thel offense of capital ‘murder if he
intentionally commits murder, as hereinbefore defined, in the
coursze of committing or attempting to commit the offense of
robbery. Robbery is a feicny.

A person comnits the offense of robbery if, in the course of
committing theft, as that texrm is hereinafter defined, and with
intent to obtain or maintain control of property of another, he:

(1) intentionally or knowingly causes bodily injury to

anotheyr; ox | '

(2) intentionally or knowingly thréatens or places another in

fear of imminent bodily injury oxr death. |

A person commits the offense of aggravated robbery if he
commits robbery, as hereinbefore defined, and he: |

(1) causes serious bedily injury to ancther; or




(2) uses or exhibits a deadly weapon.

"In the course of committing theft" means conduct that occurs
in an attempt to commit, during the commission, or in the
immediate flight after the attempt or commission of theft,

attempt" to commit an foeﬁse ocours  if, with specific
intent to commit an offense, a person doeg an act amounting to
more than mere preparation that tends, but fails, to effébt the
commission of the offense intended. |

"Theft" is the unlawful appropriation of property with intent

to deprive the cowner of property.
- "Appropriation® and “appropriate®, as th@éa terms are used
herein, means to acguire or otherwise exercise control over
property otner than real property. Appropriation of'prﬁperty ia
unlawful if it is without the owner's effective consent.

"Property” as used herein means tangible or intangible
personal property or documents, ircluding money, that.represents
or embodies anything of value, |

"Deprive" means - to withhold property £rom the owner
permanently or for so extended a period of time that a major
portion of the value or enjoyment of the property is lost to the
owner, |

"Effective consent" means assent in fact, whether express or
apparent, and includes consent by a person legally authorized to
act for the owner. Consent is not effective if induced by

deception or coercion.




"Owner? means a person who has title to the property,
possession of property, ov a greater right to possession of the
property than the actor,

“Possession" means actual care, custody, control, or
management of the property.

"Deadly weapon" means a firearm or anything manifestly
designed, made, or adapted for the purpose of inflicting death or
seriocus bodily injury; or anything'that in the wanner of its use
or intended use Iis capable of causing death or serious bodily
injury.

"Bodily injury" means physical pain, iliness, or any
impairment of physical condition.

"Serious bodily injury* means bodily injury that creates a
substantial risk of death or that cauges death, serious permanent
digfigurement, or protractaed loss or impairment of the function
of any bodily member or organ.

The definition of intentioﬁally relative to the offense of
capital murder is as follows:

A person actg intentionally, or with imtent, with respesct to
a result of his conduct when it is his conscious objective or
desire to cause the result.

The definitions of intentionally or knowingly relative to the
offenge of murder are as follow:

A person acts intentionally, or with intent, with respect to
a fesult of his conduct when it is his conscious objective or

desire to cause the resull.




A person acts knowingly, or with knowledge, with respect to a
result of his conduﬁt when he is aware that his conduct is
reasonably certain to cause the result.

The definitions of intentionally and knowingly relative to
the offense of robbery are ag follow:

A person acts intentionally, or with intent, with respect to
the natufe vf his conduct or to a result of hiz conduct when it

is his conscious objective or desire to engage in the conduct or

cause the result.

A person acts knowingly, or with knowledge, with respect to
the nature of his conduct or to ciyxcumstances surrounding hig
conduct when he is aware of the nature of his conduct ox that the
circumstances exist. A person acts knowingly, or with knowledge,
with respect to a result of his conduct when he iz aware that hié‘
conduct is reasonably certainAto,cause the result.

ALl persons are parties to an offense who are guilty of
acting together in the commission of the offense. A person is
criminally responsibie ag a party to an offense if the offense is
committed by his own conduct, by the conduct of another for which
he is criminally responsible, or by hoth.

A person is criminally responsible for an offense committed
by the conduct of another if, acting with intent to promote or
assist the commisgion of the offense, he solicits, encourages,
directs, aids, or attempts to aid the other person teo commit the
offense. Mere presence alone will not constitute one a party to

an offense.




If, in the attempt to carry out a congpiracy Lo commit one
felony, another felony is cowmitted by one of the conspirators,
~all conspirators are guilty of the felony actually committed,
though having no intent to commit it, if the offense was
committed in furtherance of the unlawful pﬁrposa and was one that
should have been anticipated as a result of the carrying out of
the conspiracy.

By the term “conspiracy' as used in these instructions, is
neant an agreement hetweern two or more Fersong with intent, that
they, or one or more of them, engage in conduct that would
constitute the offense. An-agreemeﬁt'cmnstituting a'cohspiracy
may be inferred from acts of the parties.

Before you would be warranted in finding the defendant guilty
of capital wmurder, you must find from the evidence beyond a
reasonable doubt not only that on the occasion in question the
defendant was in the course of committing or attempting to commit
the felony offense of xobbery of Ly Pham, as alleged in this
‘charge, but alsoe that the defgnﬁant specifically intended teo
cause the death of Ly Pham, by shooting Ly Pham, with a deadly
weaporn, namely a firearm; or you must find from the evidence
beypnd a reasonable doubt that the defendant, Gilbertoe 0lguin,
with the intent to promote or assist in the commission of the
offénse of robbery, if any, solicited, encouraged, directed,
ajded, or attempted to aild Matthew Shalouei and/or Jonathan
Rodriguez in shooting Ly Pham, if he did, with the intention of
thereby killing Ly Pham; or you must f£ind from the evidence

beyond a reasonable doubt that on the occasion in gquestion the




defendant, Gilberto Olguin, entered into an agreement with
Matthew Shalouei and/or Jonathan Redriguez to commit the felony
offense of robbery of Ly Pham, as alleged in this charge, and
pursuant to that agreement they did carry out their conspiracy,
and while in the course of cowmitting said conspiracy, Matthew
Shalouei and/or Jonathan Rodriguez intentionally caused the death
of Ly Pham by shooting Ly Pham with a deadly weapon, namely a
fireaxrm, and the murder of Ly Pham was committed in furtherance
~of che conspiracy and was an offense that should have been
anticipated by the defendant as a result of carryving out the
congpiracy, and unless you so find, then vou cannot ceonvict the
defendant of the offense of capital murdsr.

Now, if you find from the evidence beyond a reasonable doubt
that on or about the 18th day of January, 2011, in Harris County,
Texas, the defendant, Gilberte Olguin, did then and thers
unlawfully, while in the course of committing oy attempting to
commit the robbery of Ly Pham, intentionally cause the death of
Ly Pham by shooting Ly Pham with a deadly weapon, namely a
firearm; or

If you £ilnd from the evidence beyond a reascnable doubt that
on or about the 18th day of January, 2011, in Barriz County,
Texas, Matthew Shalouel and/or Jonathan Rodriguez, did then and
there unlawfully, while in the course of committing or attempting
to commit the robbery of Ly Pham, intenticnally cause the death
of Ly Pham by shooting Ly Pham with a deadly weapon, namely a
firearm, and that the defendant, Gilberto Olguin, with the intent

to promote or assist the commission of the offense, if any,




solicited, encouraged, directed, aided or attempted to aid
Matthew Shalouei and/or Jonathan Rodriguez to commit the offense,
1f he did; or |

If you find froﬁ.the evidence beyond a reasonable doubt that
the defendant, Gilbertce Olguin, and Matthew Shalouei and/or
Jonathan Rodriguez entered into an agreement to commit the felony
offense of robbery of Ly Pham, and pursuant to that agreement, if
any, they did carzy out their conspiracy and that in Harris
County, Texés, oIl or about the 18th day of January, 20131, while
in‘ the course of committing such robbery of Ly Pham, Matthew
Shalouei and/or Jonathan Rodriguez intentionally caused the death
of Ly Pham by shooting Ly Pham with a deadly weapon, namely a
firearm, and the muvder of Ly Pham was committed in furtherance
of the conspiracy and was an offense that should have been
anticipated by the defendant as a result of carrying out the
congpiracy, then you will find the defendant guilty of capital
murder, as charged in the indictment.

Unless you so f£ind from the evidence beyond a reasonable
doubt, or if you have a reasonablé doubt thereof, or if you are
unable to agree, you will next consider whethexr the defendant is
guilty of the offense of aggravated robbery.

Therefore, i1f you find from the evidence beyond a reasonable,
doubt that on or about the 18th day of January, 2011, in Harris
County, Texas, the defendant, Gilberto Qlguin, did then and there
unlawfully, while iﬁ the course of committing theft of property
owned by Ly Pham, and with intent to obtain or maintain control

of the property, intentionally or knowingly cause serious bodily




injury to Ly Pham by shooting Ly Pham with a deadly weapon,
namely a firearm; or

If you find from the evidence beyond a reasonable doubt that
on or about the 18th day of January, 2011, in Harris County,
Texas, Matthew Shaloued and/cr Jonathan Rodriguez, did then and
there unlawfully, while in the course of committing theft of
property owned by Ly Pham, and with intent to obtain or maintain
control of the property, intentionally or knowingly cause serious
badily injury ¢o Ly Pham by shooting Ly Pham with a deadly
weapon, namely a firearm, and that the defendant, Gilberto
Olguin, with tﬁe intent to promote or asgist the commission of
the offense, if any, solicited, encouraged, directed, aided or
attempted to aid Matthew Shalouel and/or Jonathan Rodriguez to
commit the offense, if he did; or

If you find from the evidence beyond a reasonable doubt that
the defendant, Gilberto Olguin, and Matthew Shalouei and/ox
Jonathan Rodriguez entered into an agresement to commit Che felony
offense of robbery of Ly Phawm, and pursuant to that agreement, if
any, they did carry out their conspiracy and that in Harris
County, Texas, on ovr about the 18th day of January, 2011, while
in the course of committing such robbery of Ly Pham, Matthew
Shalouei and/or Jonathan Rodriguez caused serious bodily injury
to Ly Pham by shooting Ly FPham with a deadly weapon, namely a
firearm, and said offense was c¢ommitted in furtherance of the
conspiracy and was an offense that should have been anticipated
by the defendant as a result of carrying out the congpiracy, then

you will find the defendant guilty of aggravated robbery.



If you bhelieve from the evidence beyond a reasonable doubt
that the defendant is guilty of either capital wmurder on the one
hand or aggravated robbery on the other hand, but vyou have a
reasonable doubt as to which of said offenses he is guilty, then
you nmust resolve that doubt in the defendant's faver and find him
guilty of the lesser offense of aggravated robbery.

If you have a reasonable doubt as to whether the defendant is
guilty of any offense defined in this charge you will acqguit the

defendant and say by your verdict “Not Guilty.®




You are further instructed that if there is any evidence
before you in this case regarding the defendant's committing an
alleged offense or offenses other than the offense alleged
against him in the indictment in this case, you cannot consider
such evidence for any purpose unless you find and believe beyond
8 reasonable doubt that the defendant committed such other
offense or offenses, if any, and even then you wmay only consider
the same in determining the metive, opportunity, intent,
preparation, plan, knowledge, identity, or ansence of mistake or
accident of the defendant, if any, in connection with the
offense, if any, alleged against him in the indictment and for no

other purposge.




You axe instructed that a statement of an accused may be used
in evidence against him if it appears that the same was freely
and voluntarily made without compulszion or persuasion,

Therefore, unless vyou believe from the evidence beyond a
reasonable “doubt that the alleged statement introduced 'into
evidence was freely and veluntarily made by the deféndant without
compulsion or persuasion, or if you have a reasonable doubt
thereof, you shall not -consider such alleged statement for any

purpose nor any evidence obtained as a result thereof.




A Grand Jury indictment is the means whereby a defendant is
brought to trial in a felony prosecution. It is not evidence of
guilt nor can it be considered by you in pasging upon the
question of guilt of the defendant. The burden of proof in all
criminal cases vrests upon the State throughout the trial anﬁ
never shifts to the defendant.

All persons arve presumed to be innocent and ne persen way be
convicted of an offense unless each element of the offense is
proved beyond a reasonable doubt. The fact that he has been
arrested, cénfined, or indicted for, or otherwise charged with
the offense gives rise to no infersnce of guilt at his trial.
The law does not require a defendant to prove his imnccence or
produce any evidence aﬁ all. The presumption of innccence alone
ig sufficient to acquit the defendant, unless the jurors are
satisfied beyond a reason&blﬁ doubt o©f the defendant's guilt
after careful and impartial consideration of all the evidence in
the case,

The prosecution has the burden of proving the defendant
guilty and it must do so by proving each and every element of the
offense charged beyond a reasonable doubt and if it fails to do
so, vou must acquit the defendant.

It is not .required that the prosecution prove gulilt beyond
all possible doubt; it is required that the prosecution's proof
excludes all reasonable doubt concerning the defendant's guilt.

In the event you have a reasonable doubt as to the

defendant's gullt after congidering all the evidence bhefore you,




and these instructions, you will acguit him and 'say' by your
verdict "Not Guilty.®

You are the exclusive judges of the facts proved, of the
credibility of the witnesses and the weight to be given their
testimony, but the law yod shall receive in these written
instructions, and you mugt be governed thereby.

After you retire to the jury room, you should seléct one of
YOUr mempers as your Presiding Juror. It'is his or her duty to
preside at your deliberations, vote with vou, and wheh you have
unanimously agreed upon a verdict, to certify to your verdict by
uging the appropriate form attached herete and signing the same
as Presiding Juror.

During vour deliberations in this case, you must not
consider, discuss, nor relate any matters not in evidence before
you. You should not consider nor mention any personal knowledge
.or information you may have about any fact or person connected
with this case which is not shown by the evidence.

No one has any authority to communicate with you except the
cfficer who has you in charge. After you have retired, you nay
communicate with this Court in writing through this officer. Any
communication relative to the cause must be written and prepaved
by. the Presiding Juror and shall be submitted to the court
through this officér, Do not attempt to talk to the officer who
has you in charge, or the attorneys, or the Court, or anyone else
concerning any questions you may have,

Your sole duty at this time is to detefmine the guiit or lack

thereof of the defendant under the indictment in this cause and




restrict your deliberations solely to the isszue of guilt or lack
thereof of the defendant.
Following the arguments of counsel, vyou will retire to

consider your verdict.
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Terrf FyénQI%%E; Judge Presiding
253rd District Court
Hﬁﬁxis County, TEXAS

FILE

Chrls Danlel
Distriet Clork

“.. oo » .‘-' i
Daguty &=




CAUSE NO. 1411884

THE STATE OF TEXAS § IN THE Z63RD DISTRICT COURT
Vs, - § OF HARRIE COUNTY, TEXAS
GILBERTO OLGUIN § JANUARY TERM, &, D., 2016

CHOOESE (ONE

"We, ‘the Jury, £find the defendant, Gilberto Olguin, not
guilty. " '

Presiding Juror

(Please Print} Presiding Juror

“We, the Jury, find the defendant, Gilberto Olguin, guilty of

capltdlﬁgugdﬁﬁ E%gﬁﬁharged in the indictment.® ﬂwﬂwmm””’f'
Chrig D . : :
District Glovk ST
JUN. 3 ¢ 2016

Voo 2 lg:) anmda Juror 7
" Hartis Sounty, THRAS - W L.

{Pl&aae Prlnt) Presiding Jurox

"We, the Jury, find the defendant, Gilberto Olguin, guilty of

agaravated rohbery.®

Presiding Juror

{Please Print) Presiding Juror




