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Mr. Charles L. “Chip” Babcock  
Chair, Supreme Court Advisory Committee 
Jackson Walker L.L.P.  
cbabcock@jw.com  

Re: Referral of Rules Issues 

Dear Chip: 

The Supreme Court requests the Advisory Committee to study and make recommendations 
on the following matters. 

Recording and Broadcasting Court Proceedings. The Committee discussed the attached 
proposed changes to Texas Rule of Civil Procedure 18c and Texas Rule of Appellate Procedure 
14 at its September 30, 2022 meeting. Since that time, issues have arisen regarding the recording 
and broadcasting of official court proceedings. Among those reported are extraneous judicial 
commentary and extrajudicial remarks made in connection with such proceedings; the prolonged 
availability of proceedings in cases involving sensitive data; permitting the posting of public 
comments in reaction to official court proceedings and judicial responses to such commentary; and 
the acceptance of financial compensation in connection with posting official court proceedings. 
These reports are rare but concerning. The Court requests that the Committee revisit its earlier 
work in light of these concerns, considering all case types, and recommend amendments. 

Transfer on Death Deed Forms.  The attached report from the Supreme Court Probate 
Forms Task Force proposes Transfer on Death Deed forms and instructions. The Committee 
should review and make recommendations. 

Artificial Intelligence. The State Bar of Texas’s Taskforce for Responsible AI in the Law 
has issued the attached interim report recommending potential changes to Texas Rule of Civil 
Procedure 13 and Texas Rule of Evidence 901. The Committee should review, advise whether 



    
 

Page 2 

such amendments are necessary or desirable to account for artificial intelligence, and draft any 
recommended amendments.  

 
Third-Party Litigation Funding. The Court has received the attached correspondence 

regarding third-party litigation funding agreements. The Committee should review, advise whether 
the Court should adopt rules in connection with third-party litigation funding, and draft any 
recommended rules. 

 
Error Preservation Citations. In the attached memorandum, the State Bar Court Rules 

Committee proposes amending Texas Rules of Appellate Procedures 9.4, 38.1, and 38.2 to require 
appellate briefing to identify in the appellate record where a claimed error was preserved. The 
Committee should review and make recommendations. 

 
Texas Rule of Appellate Procedure 18.1. In the attached memorandum, the State Bar 

Court Rules Committee proposes amending Texas Rule of Appellate Procedure 18.1 to clarify 
when a court of appeals must issue its mandate. The Committee should review and make 
recommendations. 

 
Texas Rule of Civil Procedure 4. The Court has received the attached correspondence 

that proposes amending Texas Rule of Civil Procedure 4 to address the calculation of deadlines 
measured backward from the date of an event. The Committee should review and draft any 
recommended amendments. 

 
Texas Rules of Evidence. The federal rules of evidence were recently updated as shown 

and explained in the attached packet. The Committee should study whether the Texas Rules of 
Evidence should be similarly updated and draft any recommended amendments. The Committee 
should consult with the State Bar Administration of Rules of Evidence Committee. 

 
Courts of Appeals Opinions. Publishers like West do not publish memorandum opinions 

in civil cases by using a formal reporter citation reference or print them in the bound volumes.  
Memorandum opinions are publicly available, however, and their citation is permitted under 
current rules by reference to an online reporter locator number. The Court’s practice is to order 
publication of a court of appeals’ memorandum opinion in cases in which the Court has granted 
review, thus giving those opinions a formal reporter citation reference. The Committee should 
advise whether the Court should require that court of appeals opinions be designated for formal 
publication when review is granted.  

 
As always, the Court is grateful for the Committee’s counsel and your leadership. 

  
 

Sincerely,  
  

  
  

Nathan L. Hecht  
Chief Justice  

 
Attachments 
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February 2, 2024 
 
 
 
Justice Brett Busby 
The Supreme Court of Texas 
Supreme Court Building 
201 West 14th Street, Room 104 
Austin, Texas 78701 
 

RE:     Report to the Supreme Court of Texas, Misc. Docket No. 16-9003 
 
Dear Justice Busby and Justices of the Supreme Court of Texas: 
 
As I believe the Court is aware, the Probate Forms Task Force has finally 
completed our assigned tasks with the forwarding of the enclosed Transfer on 
Death Deed (TODD) forms, related forms, and instructions. The Task Force 
members originally appointed by the Supreme Court on January 21, 2016 are 
Judge Polly Jackson Spencer as chair, Carlos Aguinaga, Barbara McComas 
Anderson, Julie Balovich, Craig Hopper, Cathy Horvath, Jerry Frank Jones, Judge 
Steve M. King, Trish McAllister, Christy Nisbett, and Arielle M. Prangner. Of our 
original group, Christy Nisbett retired. Julie Balovich and Cathy Horvath took 
different jobs but remained involved in this phase of our assignment to some 
degree. Judge King and Jerry Frank Jones were unable to participate in the work 
on these forms due to other commitments. We were privileged, though, to have 
Ronald Lipman, an attorney in Houston, working with us. As you know, he 
expressed a particular interest in working on these forms and has extensive 
experience in form preparation in general. We continued to meet almost 
monthly, primarily by Zoom, to work on this project. Our primary contact at the 
Texas Access to Justice Commission, Trish McAllister, also left to take another 
position, but she volunteered to continue to work with us. Her involvement was 
crucial to the completion of this task.  

The process has continued to be interesting, challenging, and educational but 
also much more difficult and time-consuming than any of us anticipated. The 
Task Force consists of very detail-oriented people from different backgrounds – 
estate planning attorneys, Legal Aid attorneys, judges, and clerks – all of whom 
see problems relating to the use of these forms from different perspectives. We 
tried to accommodate the concerns raised by each member in drafting these 
forms as we have with our other forms. We believed, though, that our mandate 
was to write forms in “plain language” for people to complete without the 
assistance of an attorney.  
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Related to the point made in the preceding paragraph, I recently had a conversation with an attorney 
not from San Antonio where I live. She told me that she and her partner had been reviewing the will 
forms which the Task Force prepared and the Court put out last spring. She raised concerns about 
the use of these forms by lay people and the possibilities for various misunderstandings and mistakes 
– problems likely to require the assistance of attorneys, at some cost, to straighten out. She was 
surprised and chagrined about our conversation when I told her that I had been on the Task Force 
that prepared the forms. I assured her that those of us on the Task Force shared her concerns, but 
the task given to us was to prepare forms for lay people to use without requiring the assistance of 
an attorney.  I mention this because it highlights the need for the work recently done by the Working 
Group on Access to Legal Services on which both Craig Hopper and I were privileged to serve, and 
the need for implementation of suggestions included in the Group’s Report to the Texas Access to 
Justice Commission delivered on December 15, 2023. 
 
We are pleased to present these forms to the Court as a product into which much time, thought, and 
effort has gone. We recognize that the forms will be reviewed and likely revised by the Court. We 
also recognize that no form will be perfect and that they will probably be revised from time to time 
as the public uses them and provides information about their ease of use and general value. I speak 
for all of us when I say we would like to discuss any revisions the Court makes. I know I speak for all 
of us when I say that it has been an honor for us to be asked to be a part of this important work and 
this task force.  

 
Very truly yours,  
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INSTRUCTIONS AND FAQs 
REVOCABLE TRANSFER ON DEATH DEED 

FOR AN INDIVIDUAL OWNER 
 
 
You can use this Revocable Transfer on Death Deed (“TODD”) form to transfer ownership of real property located 
in Texas when you die without going to court. To sign a TODD, you must have the legal and mental capacity to 
sign a contract. The Transfer on Death Deed is authorized under Chapter 114 of the Texas Estates Code. 
 
This TODD Set Contains four forms with frequently asked questions and instructions on how to complete the 
following forms: a Revocable Transfer on Death Deed for an Individual Owner, a Revocable Transfer on Death 
Deed for Married Owners or Two Co-Owners, a Cancellation of Revocable Transfer on Death Deed, and an Affidavit 
of Death. 
 
Use this form if:  
 You are an owner of real property located in Texas and want to transfer ownership of the property to 

someone else when you die without a court hearing being required. 
 You already filed a TODD in the deed records in the County Clerk’s office of the county where the property is 

located, and you want to create a new TODD to change who will receive the property on your death. 

Use the TODD form for Married Owners or Two Co-Owners if: 
 You own the property with another co-Owner and you both want to transfer your interest in the property to 

each other when you die.  
 You are married, the real property is community property, and you both want to transfer your interest in the 

property to each other when you die. 
 
Do not use this form if: 
• You do not own an interest in the property. (However, it is okay to use this form if your interest in the property 

is subject to a mortgage.) 
 
Consult an Attorney if: 
 You are married and you do not want to transfer your interest in the property to your spouse. Your spouse 

may still have homestead rights in the property if you die first. 
 
Helpful Words to Know: 
• Community property: Real property is community property if it is acquired during your marriage, except for 

separate property acquired before or during the marriage. 
• Separate property: Real property is separate property if you owned it before your marriage, received it during 

your marriage by gift or inheritance, or purchased it with separate property money. 

The rules of community property and separate property are complicated. If you are not sure whether your 
property is community or separate property, contact a lawyer for advice. 

 
NOTICE TO PROPERTY OWNERS: Carefully read all instructions for this form before completing and signing it. This 
form is designed to fit some but not all situations. If you have questions after reading these FAQs and instructions, 
you should contact a lawyer for advice. These instructions are not a substitute for the advice of an attorney. 

https://statutes.capitol.texas.gov/Docs/ES/htm/ES.114.htm
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For privacy and identity theft reasons, do not put your Social Security number or driver’s license number on this 
form. They are not required. 

 
A. FREQUENTLY ASKED QUESTIONS (FAQs) 

 
1. What does a Transfer on Death Deed (“TODD”) do? 

A TODD transfers ownership of real property, including mineral interests, located in Texas to someone else 
when you die without going to court. It does not transfer any other kind of property, such as personal property 
(cars, cash, jewelry, etc.) or any real property located outside of Texas. If you want to use a TODD to transfer 
a mobile or manufactured home, see FAQ 9. 

2. What does this Individual Owner Revocable TODD do? 
 

The Individual Owner Revocable TODD form can be used to transfer ownership of real property to someone 
else when you die without going to court. 

 
3. Who can I name as a beneficiary or alternate beneficiary in the Individual Owner Revocable TODD form? 

You can name anyone you want as a beneficiary or alternate beneficiary, including a family member, a friend 
or other person, a charity, an educational institution, a trustee of a trust (including the trustee of a revocable 
or irrevocable trust), a custodian under the Uniform Transfers to Minors Act, etc. You must include the name 
and address of each person or entity you name as beneficiary or alternate beneficiary, so make sure you have 
this information when you prepare the form. You do not have to notify any beneficiary that you have named 
them in the form, but it is recommended that you do. 
 

4. Does a TODD change my ownership of the property or my ownership rights before I die? 
 
No. Even though you must file the TODD in the deed records before you die, you still own your interest in the 
property and retain your interest in the property rights until you die. This includes the right to use your interest 
in the property as collateral for a loan, obtain property tax exemptions on your interest, make repairs or other 
improvements, sell, or transfer your interest in the property as long as the sale or transfer complies with 
marital property or other co-owner rights, etc. 
 

5. Can I use this Individual Owner Revocable TODD form if I’m married? 
 

It depends. 

If you are married and want to name your spouse as the beneficiary, you can use this form if: 

• the property is your separate property and your spouse does not have any ownership interest in the 
property.  

• the property is community property, or your spouse has an ownership interest in the property, and you 
want your interest in the property to transfer to your spouse when you die. If both spouses intend for the 
property to transfer to the surviving spouse when the first spouse dies, each spouse needs to sign a TODD 
form naming the other spouse as the beneficiary or you can use the TODD form and instructions for 
Married or Two Co-Owners instead. 
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If you are married and you want to name someone other than your spouse as the beneficiary, you should 
consult an attorney, even if the property is your separate property and your spouse has no ownership interest 
in it. If you create and file a TODD leaving your separate real property to someone other than your spouse, 
your spouse may still have homestead rights in the property if you die first. 

6. What happens when I die? 
 

As long as the TODD is filed in the deed records in the County Clerk’s office of each county where the property 
is located before your death, the property transfers to the beneficiary or beneficiaries named in the TODD (or 
to their descendants, if this option is chosen) who survive you by at least 120 hours in the shares indicated in 
the TODD. 

If all beneficiaries (and their descendants, if that option is chosen) are deceased or do not survive you by at 
least 120 hours, then the property transfers to the alternate beneficiaries named in the TODD (or to their 
descendants, if that option is chosen) in the shares indicated in the TODD. 

 
7. What property can I transfer using a TODD? 
 

A TODD only transfers real property located in Texas. You can only transfer the portion of the real property 
that you own. A TODD does not transfer any other kind of property, such as personal property (cars, cash, 
jewelry, etc.) or any real property located outside of Texas. If you want to use a TODD to transfer a mobile or 
manufactured home, see FAQ 9. 

If you are married and you want to name someone other than your spouse as the beneficiary, you should 
consult an attorney, even if the property is your separate property and your spouse has no ownership interest 
in it. If you create and file a TODD leaving your separate real property to someone other than your spouse, 
your spouse may still have homestead rights in the property if you die first. 

 
8. Can I transfer more than one piece of property in this TODD form? 
 

This TODD form is designed to transfer one piece of real property. If you own more than one piece of real 
property in Texas and you want to transfer additional properties using a TODD form, you should complete and 
file a separate TODD form for each piece of property. 

 
9. Can I use a TODD to transfer a mobile or manufactured home? 
 

If you want to use a TODD to transfer a mobile or manufactured home, you must: 
• Own the real property that the mobile or manufactured home is permanently attached to, 
• Have a Statement of Ownership declaring that the mobile or manufactured home is a part of the real 

property, and 
• That Statement of Ownership must have been filed in the deed records in the County Clerk’s office of 

each county where the mobile or manufactured home is located. 

For more information, see the Texas Department of Housing and Community Affairs website at 
https://www.tdhca.state.tx.us/mh/ownership-location.htm and the Application for a Statement of 
Ownership form at https://www.tdhca.state.tx.us/mh/docs/1037-applysol.pdf. 

 

https://www.tdhca.state.tx.us/mh/ownership-location.htm
https://www.tdhca.state.tx.us/mh/docs/1037-applysol.pdf
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10. What if I have a Will that leaves the property to someone else? 
 

A properly filed TODD overrules a Will. The property transfers to the beneficiary named in the TODD, not the 
person named in your Will. This is true even if you make a Will after you have completed and filed the TODD. 
If you already have a Will or plan to sign one, contact a lawyer for advice about the best method for 
transferring your real and personal property upon your death. 

 
11. What do I do with the TODD after I fill it out and sign it? 
 

Once you have completed the TODD and signed it in front of a Notary Public, you must file it in the deed 
records in the County Clerk’s office of each county where the property is located. You may need to show the 
Notary Public a form of identification. You will have to pay a filing fee. Contact the County Clerk for more 
information. The County Clerk may file the TODD immediately and hand the original back to you, or the Clerk 
may mail the original TODD to the person you listed in the “After Recording, Return to:” box. Keep the original 
TODD in a safe place. 

 
12. Does the beneficiary need to do anything to claim the property when I die? 
 

After you die, an “Affidavit of Death” should be filed in the deed records in the County Clerk’s office of each 
county where the TODD was filed. Filing the Affidavit of Death notifies the public that the property has 
transferred to the new owner or owners. The Affidavit of Death form included with this TODD form can be 
used at that time. 

 
13. If I change my mind, how can I “undo” a TODD? 
 

If you change your mind, you can revoke (cancel) a TODD at any time before you die either by creating a new 
TODD or by completing a Cancellation of TODD form. You cannot revoke a TODD by tearing it up once it’s been 
filed. The new TODD or the Cancellation of TODD must be filed in the deed records in each County Clerk’s 
office where you originally filed a TODD. There will be a filing fee. 
 
NOTE: If you cancel your TODD or make a new one, it only affects the portion of the property that you own. 
It will not affect the ownership rights of any other co-owners. 

 
14. What happens if I get divorced after I have filed this Individual Revocable TODD? 
 

A TODD naming your spouse as beneficiary will remain in effect unless, before you die, a notice of the divorce 
judgment or a final decree of divorce is filed in the County Clerk’s office in each county where the TODD was 
originally filed. A filed notice of the divorce judgment or final decree of divorce revokes (cancels) your ex-
spouse as a beneficiary but does not change the alternate beneficiaries, such as your ex-spouse’s children or 
relatives. A filed Cancellation of TODD or a new TODD will completely revoke the TODD.  

 
You can get a notice of divorce judgment or a final decree of divorce from the clerk of the court where your 
divorce was finalized. Check with the County Clerk’s office where you filed the TODD to see if you need a 
certified copy of a notice of divorce judgment or a final decree of divorce. If so, you will need to get a certified 
copy from the clerk of the court where your divorce was finalized, and a fee may be charged. 
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Because a notice of divorce judgment and a Cancellation of TODD are shorter than a divorce decree, they are 
significantly less expensive to file. A divorce decree may also include private information, such as the names 
of children or other private information, so it is best to use a notice of divorce judgment or a Cancellation of 
TODD. 

 
15. What if I owe debts on the property I want to transfer? 

You can sign a TODD to transfer the property even if there is a debt or lien on the property, such as a mortgage. 
The property transfers to the beneficiary or beneficiaries when you die even if there are debts or liens on the 
property. A TODD does not protect the property from your creditors. Any mortgages, liens, homeowners’ 
association fees, property taxes, homeowners’ insurance, etc., will still need to be paid as required. The 
property could also be used to pay any other unpaid debts at your death or expenses related to your death. 
A title company or other party asked to rely on the TODD may request proof that there are no such 
outstanding debts or expenses, including taxes. If you have questions or concerns about this, consult an 
attorney. 
 

16. Will a TODD affect my Medicaid benefits? 

No. It will not affect your Medicaid benefits because the property does not transfer until you die. 
 
17. What if there is a Medicaid Estate Recovery Program (MERP) claim against my estate after I die? 

If the State wants to be repaid after you die for Medicaid benefits you received during your lifetime, property 
properly transferred under a TODD is not subject to a MERP claim under current law. If you have questions or 
concerns about this, consult an attorney. 
 

B. COMPLETING THE REVOCABLE TRANSFER ON DEATH DEED FOR INDIVIDUAL OWNER FORM 

1. Owner 

Enter the owner’s full name exactly as it appears on your original property deed. If your name has changed, 
enter the name as shown on the deed followed by “AKA” (also known as) and your current name. 

2. The “Property” is: 

Physical Address of the Property: Enter the physical address of the property, including the number, street 
name, city, county, state, and zip code. 

Legal Description of the Property: Print the legal description of the property, which is different from the 
mailing or physical address. Use the legal description exactly as it appears on your property deed. It is very 
important that this information is correct. If you do not have a copy of your property deed, you may request 
a copy from the County Clerk’s office in the county where the property is located because it should have been 
filed there when you acquired the property. If you are not able to obtain a copy of your deed or are unsure of 
the legal description, you may want to consult an attorney. 

If you have no other alternative, you can use the property description listed on your property tax statement 
but be aware that it may not be correct or sufficient to transfer title of the property to the beneficiary or 
beneficiaries.  
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3. Beneficiary or Beneficiaries 

Print the name of the beneficiary or beneficiaries you want to receive the property when you die. You can 
name up to four beneficiaries on this form. Use additional pages if you want to name more than four 
beneficiaries. See FAQ 3 for who or what can be listed as a beneficiary. If you name the trustee of a revocable 
or irrevocable trust, you should use a format similar to the following: 

"[Name of trustee], trustee of the [Name of trust] under trust agreement dated [Date]" 

You should also enter the address of the trustee and also indicate that the relationship of this beneficiary is 
either "revocable trust" or "irrevocable trust" (whichever applies). Do not check the box indicating that the 
share passing to the trust will instead pass to the surviving descendants of the beneficiary, as a trust does not 
have descendants. 

• If more than one beneficiary is listed and there is no indication of how the property should be divided, 
then the property transfers in equal shares to the beneficiaries who are listed. 

 
• If you name only one beneficiary or one alternate beneficiary, you should enter “100%” in the percentage 

box for that person. If you name more than one beneficiary or alternate beneficiary, enter the percentage 
or fraction of the property that you want each beneficiary to receive. 

 
• It is very important that the shares you list add up to 100% (if you are using percentages) or to 1 (if you 

are using fractions). If there is a math error and the shares listed for all beneficiaries do not total 100% 
or 1, the property transfers to the surviving beneficiaries in proportions consistent with the assumed 
intent of the Owner. 

 
For example: 

If you have five children and you want to transfer the property to them in equal shares when you have 
died, you would enter the following shares for each child: 

20% + 20% + 20% + 20% + 20% = 100% -- or -- 1/5 + 1/5 + 1/5 + 1/5 + 1/5 = 1 

If you list three beneficiaries and you want all of them to receive an equal share, you should enter 1/3 for 
each beneficiary named: 

1/3 + 1/3 + 1/3 = 1 

If you have three children and you do not want them to have equal shares, you could give Child A 50% (or 
1/2) of the property and give Child B and Child C 25% (or 1/4) each: 

50% + 25% + 25% = 100% -- or – 1/2 + 1/4 + 1/4 = 1 
 

• Enter the relationship of the beneficiary to you, if applicable (i.e., “child”, “brother”, “friend,” etc.). This 
information is not required but will be helpful in identifying the beneficiary if necessary. 
 

• A beneficiary you name in the TODD may die before you do. If you want the shares of any named 
beneficiary who does not survive you to transfer to their surviving descendants, check the box provided 
for this purpose. If the box is not checked, or if that deceased beneficiary has no surviving descendants, 
then that deceased beneficiary’s share transfers in the same proportion to the surviving beneficiaries. A 
person’s descendants are their children, grandchildren, etc. 
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4. Alternate Beneficiary or Beneficiaries 

Print the name of the alternate beneficiary or alternate beneficiaries you want to receive the property if all 
beneficiaries identified in Section 3 of the TODD form (and any of their descendants if the box was checked) 
have died. You can name up to four alternate beneficiaries on this form. Use additional pages if you want to 
name more than four alternate beneficiaries. See FAQ 3 for who or what can be listed as a beneficiary or 
alternate beneficiary. 

Follow the instructions provided in #3 above for calculating shares of the property and completing the rest of 
this section of the form. 

 
5. No Surviving Beneficiaries 

You cannot change this section of the TODD. If all beneficiaries and alternate beneficiaries included in sections 
3 and 4 on the form do not survive the Owner by at least 120 hours, the TODD becomes void and the property 
will pass as a part of the Owner’s estate. 

 
6. Error in Property Division 

You cannot change this section of the TODD. It is very important that the shares for the beneficiaries or 
alternate beneficiaries total 100% or 1. If there is a math error and they do not total 100% or 1, the property 
transfers to the surviving beneficiaries in proportions consistent with the assumed intent of the Owner. This 
way, the whole property transfers under the TODD even if there is a math error. 

 
7. Transfer of Property to Descendants 

You cannot change this section of the TODD. If the “Share Transfers to Surviving Descendants” box is checked 
indicating that the property will transfer to the surviving descendants of a deceased beneficiary, then the 
deceased beneficiary’s share will transfer to that deceased beneficiary’s children in equal shares, with the 
share of any deceased child transferring to that deceased child's children in equal shares, and so on. 

If you do not check the “Share Transfers to Surviving Descendants” box for any of the beneficiaries you have 
named in the form, then that beneficiary’s share will be divided among the remaining beneficiaries. It will not 
go that beneficiary’s children, grandchildren, etc. 

 
8. Signatures and Dates 

When the TODD form is completely filled out, you will need to sign the TODD in front of a Notary Public. A 
Notary Public needs to see you sign the form. You may need to show the Notary Public a form of identification. 
The Notary Public will complete and sign the Notary section. THIS IS VERY IMPORTANT – the TODD cannot be 
filed unless your signature is notarized. 

 
9. “After recording, return to:” Box 

In this box, write the name and address of the person you want the TODD form returned to after the County 
Clerk has recorded it. If you want it returned to you, enter your name and address. 
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IMPORTANT INFORMATION ABOUT THIS FORM: 

 A person acting as your agent under a Power of Attorney CANNOT sign this TODD for you. The Owner MUST 
sign it. 

● DO NOT sign the TODD until you are in front of a Notary Public. The Notary Public MUST see you sign it. 

● A TODD MUST be recorded in the County Clerk’s office in each county where the property is located (“Deed 
Records”) BEFORE you die. If not, the property will not transfer. 

● The TODD beneficiary(s) MUST survive you by at least 120 hours. If none of the beneficiaries or alternate 
beneficiaries you name survive you, the TODD will not be effective to transfer the property. 

 Filing Fees: The County Clerk will charge a fee to file the TODD. You may want to call the County Clerk’s office 
or check their website to find out how much it costs and what forms of payment they will take before you go. 
 

 Do Not File the Instructions: If you file the instructions, it may cause confusion and will also cost you more 
money. 
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Notice of Confidentiality Rights: If you are a natural person, you may remove or strike any of 
the following information from this instrument before it is filed for record in the public records: 
Your social security number or your driver's license number. 
Note: This form does not require either a social security number or driver’s license number. 
 

REVOCABLE TRANSFER ON DEATH DEED 
FOR INDIVIDUAL OWNER 

 
1. Owner: 
 

Full Name: 

 
Address: 

 
 

 
 
2. The “Property” is: 

Physical Address of the Property: 
 

Legal Description of the Property: 

 
3. Beneficiary or Beneficiaries: 
 

Upon the death of the Owner, the Property transfers to the following beneficiary or 
beneficiaries listed below who survive the Owner by at least 120 hours. 

If a beneficiary fails to survive the Owner by at least 120 hours and the box below is 
checked, that deceased beneficiary’s share of the Property transfers instead to that beneficiary’s 
surviving descendants (as defined below). If the box is not checked, or if that deceased 
beneficiary has no surviving descendants, then that deceased beneficiary’s share transfers pro 
rata to the surviving beneficiaries. 

If more than one beneficiary is listed, and there is no indication of how the Property 

Address: 

 
 

 

Insert the full legal description found on the deed (add additional pages if needed at the end): 
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should be divided, then the Property transfers in equal shares to the following beneficiaries who 
are listed below, or to the descendants of a beneficiary if indicated below. 
 
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #3): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owner  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #3): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owner  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #3): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owner  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #3): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owner  
 
4. Alternate Beneficiary or Beneficiaries: 
 

If no beneficiary included in Section 3 above survives the Owner, then the Property 
transfers to the following alternate beneficiaries (or to the descendants of an alternate 
beneficiary, if indicated below) who survive the Owner by at least 120 hours. 
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If an alternate beneficiary fails to survive the Owner and the box below is checked, that 
alternate beneficiary’s share of the Property transfers instead to that alternate beneficiary’s 
surviving descendants (as defined below). If the box is not checked, or if that alternate beneficiary 
has no surviving descendants, then that alternate beneficiary’s share transfers pro rata to the 
surviving beneficiaries. 

If more than one alternate beneficiary is listed, and there is no indication of how the 
Property should be divided, then the Property transfers in equal shares to the following alternate 
beneficiaries who are listed below (or to the descendants of an alternate beneficiary if indicated 
below). 
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #3): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owner  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #3): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owner  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #3): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owner  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #3): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owner  
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5. No Surviving Beneficiaries: 
 

This Transfer on Death Deed shall have no effect if all beneficiaries and alternate 
beneficiaries included in sections 3 and 4 above fail to survive the Owner by at least 120 hours. 
 
6. Distributions to a Minor (Optional): 
 

If a beneficiary named in either section 3 or 4 (or a surviving descendant of a deceased 
beneficiary named in either section 3 or 4) is a minor when the Owner dies, the share passing to 
the beneficiary shall be held by the following named person as custodian under the Texas 
Uniform Transfers to Minors Act (UTMA): 
 

 
Additional custodians may be added on an attachment to this Transfer of Death Deed. 

 
7. Error in Property Division: 
 

If the percentages or shares indicated in either section 3 or section 4 add up to more or 
less than all of the Property, then the Property transfers pro rata to the surviving beneficiaries or 
alternate beneficiaries, with each beneficiary receiving a percentage or share equal to that 
beneficiary’s portion of the total listed. [An example of a pro rata distribution:  If the box lists 3 
beneficiaries each getting a 1/4 share of the Property (which only totals 3/4 of the Property), the 
Owner’s intent will be interpreted to mean that each beneficiary will receive 1/3 share of the 
Property.] 
 
8. Definition of Surviving Descendants: 
 

If the box is checked indicating that the Property will transfer to the surviving descendants 
of a deceased beneficiary, then the deceased beneficiary’s share will transfer to that deceased 
beneficiary’s children in equal shares, with the share of any deceased child transferring to that 
deceased child's children in equal shares, and so on. 
 
9. Revocation Prior to Death: 
 

I understand that I have the right to revoke this Transfer on Death Deed at any time prior 
to my death. 
 
 
 
 

Name of Custodian: As custodian for [name of minor]: 

  
Name of Custodian: 

 
As custodian for [name of minor]: 

Name of Custodian: 
 
 

As custodian for [name of minor]: 

Name of Custodian: 
 
 

As custodian for [name of minor]: 
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10. Effect on Existing Transfer on Death Deed: 
 

By signing and properly filing this document, the Owner revokes any prior Revocable 
Transfer on Death Deed regarding the Owner’s interest in this Property.   
 
11. Signature and Date: 
 
 

  
Sign full name here 
 
Dated:    

 
 
STATE OF TEXAS § 
 § 
COUNTY OF ____________________ § 
 

This instrument was acknowledged before me on _________________, 20__, by 
__________________________________________________. 
 
 

  
Notary Public, State of Texas 

 
 
 
 
After recording, return to: 
 
Name: 

 
Address: 
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INSTRUCTIONS AND FAQs 
REVOCABLE TRANSFER ON DEATH DEED 

FOR MARRIED OWNERS OR TWO CO-OWNERS 
 

 
You can use this Revocable Transfer on Death Deed (“TODD”) form to transfer ownership of your real property 
located in Texas when you die without going to court. To sign a TODD, you must have the legal and mental capacity 
to sign a contract. The Transfer on Death Deed is authorized under Chapter 114 of the Texas Estates Code. 
 
This TODD Set Contains four forms with frequently asked questions and instructions on how to complete the 
following forms: a Revocable Transfer on Death Deed for an Individual Owner, a Revocable Transfer on Death 
Deed for Married Owners or Two Co-Owners, a Cancellation of Revocable Transfer on Death Deed, and an Affidavit 
of Death. 
 
Use this form if: 
• You want to transfer your interest in the property to your spouse or co-owner. This form must be completed 

and signed by both Owners. 
• You already filed a TODD in the deed records in the County Clerk’s office of the county where the property is 

located, and you want to create a new TODD to change who will receive the property on your death. 
 

Use the TODD form for Individual Owners if: 
• You want to transfer your interest in the property to someone other than your spouse or co-owner.  

Do not use this form if: 
• You do not own an interest in the property. (However, it is okay to use this form if your interest in the property 

is subject to a mortgage.) 
 
Helpful Words to Know: 
• Community property: Real property is community property if it was acquired during your marriage, except for 

separate property acquired before or during the marriage. 
• Separate property: Real property is separate property if you owned it before your marriage, received it during 

your marriage by gift or inheritance, or purchased it with separate property money. 

The rules of community property and separate property are complicated. If you are not sure whether your 
property is community or separate property, contact a lawyer for advice. 
 
NOTICE TO PROPERTY OWNERS: Carefully read all instructions for this form before completing and signing it. This 
form is designed to fit some but not all situations. If you have questions after reading these FAQs and instructions, 
you should contact a lawyer for advice. These instructions are not a substitute for the advice of an attorney. 
 
For privacy and identity theft reasons, do not put your Social Security number or driver’s license number on this 
form. They are not required. 

 

 

https://statutes.capitol.texas.gov/Docs/ES/htm/ES.114.htm
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A. FREQUENTLY ASKED QUESTIONS (FAQs) 
 
1. What does a Transfer on Death Deed (“TODD”) do? 

A TODD transfers ownership of real property, including mineral interests, located in Texas to someone else 
when you die without going to court. It does not transfer any other kind of property, such as personal property 
(cars, cash, jewelry, etc.) or any real property located outside of Texas. If you want to use a TODD to transfer 
a mobile or manufactured home, see FAQ 9. 

2. What does this Married Owners or Two Co-Owners Revocable TODD do? 
 

The Married Owners or Two Co-Owners Revocable TODD form can be used by a married couple or two co-
owners who want to give real property to the other Owner when the first Owner dies and then have the 
ownership pass to someone else after both Owners have died. 

 
3. Who can I name as a beneficiary or alternate beneficiary in the Married Owners or Two Co-Owners 

Revocable TODD form? 

This Married Owners or Two Co-Owners Revocable TODD form transfers your interest in the property to your 
spouse or co-owner when you die. If you want to transfer your interest in the property to someone else, use 
the TODD form and instructions for an Individual Owner instead. 

The Married Owners or Two Co-Owners Revocable TODD form transfers the portion of the property owned 
by the person who dies first to the Surviving Owner. When the Surviving Owner dies, the property transfers 
to the beneficiary or alternate beneficiary listed in the TODD. 

You can name anyone you want as beneficiary or alternate beneficiary to receive the property after the death 
of the Surviving Owner, including a family member, a friend or other person, a charity, an educational 
institution, a trustee of a trust (including the trustee of a revocable or irrevocable trust), a custodian under 
the Uniform Transfers to Minors Act, etc. You must include the name and address of each person or entity 
you name as beneficiary or alternate beneficiary, so make sure you have this information when you prepare 
the form. You do not have to notify any beneficiary that you have named them in the form, but it is 
recommended that you do. 
 

4. Does a TODD change my ownership of the property or my ownership rights before I die? 

No. Even though you must file the TODD in the deed records before you die, you still own your interest in the 
property and retain your interest in the property rights until you die. This includes the right to use your interest 
in the property as collateral for a loan, obtain property tax exemptions on your interest, make repairs or other 
improvements, sell, or transfer your interest in the property as long as the sale or transfer complies with 
marital property or other co-owner rights, etc. 

5. Can my spouse or co-owner change or cancel the TODD after I die? 
 

Yes. If you die first, the Surviving Owner will own your interest in the property and their own interest, and can 
cancel the TODD, prepare a new TODD, or transfer the property by any other legal means.  
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6. What happens when both of us die? 
 

As long as the TODD is filed in the deed records in the County Clerk’s office of each county where the property 
is located before your deaths, the property transfers to the beneficiary or beneficiaries named in the TODD 
(or to their descendants, if this option is chosen) who survive the Surviving Owner by at least 120 hours in the 
shares indicated in the TODD. 

If all beneficiaries (and their descendants, if that option was chosen) are deceased or do not survive the 
Surviving Owner by at least 120 hours, then the property transfers to the alternate beneficiaries named in the 
TODD (or to their descendants, if that option was chosen) in the shares indicated in the TODD. 

 
7. What property can I transfer using a TODD? 
 

A TODD only transfers real property located in Texas. You can only transfer the portion of the real property 
that you own. A TODD does not transfer any other kind of property, such as personal property (cars, cash, 
jewelry, etc.) or any real property located outside of Texas. If you want to use a TODD to transfer a mobile or 
manufactured home, see FAQ 9. 

This Married Owner or Two Co-Owner Revocable TODD form transfers your interest in the property to your 
spouse or co-owner when you die. If you want to transfer your interest in the property to someone else, use 
the TODD form and instructions for an Individual Owner instead. 

8. Can I transfer more than one piece of property in this TODD form? 
 

This TODD form is designed to transfer one piece of real property. If you own more than one piece of real 
property in Texas and you want to transfer additional properties using a TODD form, you should complete and 
file a separate TODD form for each piece of property. 

 
9. Can I use a TODD to transfer a mobile or manufactured home? 
 

If you want to use a TODD to transfer a mobile or manufactured home, you must: 
• Own the real property that the mobile or manufactured home is permanently attached to, 
• Have a Statement of Ownership declaring that the mobile or manufactured home is a part of the real 

property, and 
• That Statement of Ownership must have been filed in the deed records in the County Clerk’s office of 

each county where the mobile or manufactured home is located. 

For more information, see the Texas Department of Housing and Community Affairs website at 
https://www.tdhca.state.tx.us/mh/ownership-location.htm and the Application for a Statement of 
Ownership form at https://www.tdhca.state.tx.us/mh/docs/1037-applysol.pdf. 

 
10. What if I have a Will that leaves the property to someone else? 
 

A properly filed TODD overrules a Will. The property transfers to the Surviving Owner or beneficiary named in 
the TODD, not the person named in your Will. This is true even if you make a Will after you have completed 
and filed the TODD. If you already have a Will or plan to sign one, contact a lawyer for advice about the best 
method for transferring your real and personal property upon your death.   

https://www.tdhca.state.tx.us/mh/ownership-location.htm
https://www.tdhca.state.tx.us/mh/docs/1037-applysol.pdf


 
4 

 
11. What do I do with the TODD after I fill it out and sign it? 
 

Once you and your spouse or co-owner have completed the TODD and signed it in front of a Notary Public, 
you must file it in the deed records in the County Clerk’s office of each county where the property is located. 
You may need to show the Notary Public a form of identification. You will have to pay a filing fee. Contact the 
County Clerk for more information. The County Clerk may file the TODD immediately and hand the original 
back to you, or the Clerk may mail the original TODD to the person you listed in the “After Recording, Return 
to:” box. Keep the original TODD in a safe place. 
 

12. Does the Surviving Owner or beneficiary need to do anything to claim the property when I die? 
 

After an owner has died, an “Affidavit of Death” should be filed in the deed records in the County Clerk’s office 
of each county where the TODD was filed. Filing the Affidavit of Death notifies the public that the property 
has transferred to the new owner or owners. The Affidavit of Death form included with this TODD form can 
be used at that time. 
 

13. If I change my mind, how can I “undo” a TODD? 
 

If you change your mind, you can revoke (cancel) a TODD at any time before you die either by creating a new 
TODD or by completing a Cancellation of TODD form. You cannot revoke a TODD by tearing it up once it’s been 
filed. The new TODD or the Cancellation of TODD must be filed in the deed records in each County Clerk’s 
office where you originally filed a TODD. There will be a filing fee. 
 
NOTE: If you cancel your TODD or make a new one, it only affects the portion of the property that you own. 
It will not affect the ownership rights of any other co-owners. 

 
14. What happens if I get divorced after I have filed this Married or Two-Co-Owner Revocable TODD? 
 

A TODD naming your spouse as beneficiary will remain in effect unless, before you die, a notice of the divorce 
judgment or a final decree of divorce is filed in the County Clerk’s office in each county where the TODD was 
originally filed. A filed notice of the divorce judgment or final decree of divorce revokes (cancels) your ex-
spouse as a beneficiary but does not change the alternate beneficiaries, such as your ex-spouse’s children or 
relatives. A filed Cancellation of TODD or a new TODD will completely revoke the TODD.  

 
You can get a notice of divorce judgment or a final decree of divorce from the clerk of the court where your 
divorce was finalized. Check with the County Clerk’s office where you filed the TODD to see if you need a 
certified copy of a notice of divorce judgment or a final decree of divorce. If so, you will need to get a certified 
copy from the clerk of the court where your divorce was finalized, and a fee may be charged. 

 
Because a notice of divorce judgment and a Cancellation of TODD are shorter than a divorce decree, they are 
significantly less expensive to file. A divorce decree may also include private information, such as the names 
of children or other private information, so it is best to use a notice of divorce judgment or a Cancellation of 
TODD. 
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15. What if I owe debts on the property I want to transfer? 

You can sign a TODD to transfer the property even if there is a debt or lien on the property, such as a mortgage. 
The property transfers to the surviving owner or beneficiaries when you die even if there are debts or liens 
on the property. A TODD does not protect the property from your creditors. Any mortgages, liens, 
homeowners’ association fees, property taxes, homeowners’ insurance, etc., will still need to be paid as 
required. The property could also be used to pay any other unpaid debts at your death or expenses related to 
your death. A title company or other party asked to rely on the TODD may request proof that there are no 
such outstanding debts or expenses, including taxes. If you have questions or concerns about this, consult an 
attorney. 
 

16. Will a TODD affect my Medicaid benefits? 

No. It will not affect your Medicaid benefits because the property does not transfer until you die. 
 
17. What if there is a Medicaid Estate Recovery Program (MERP) claim against my estate after I die? 

If the State wants to be repaid after you die for Medicaid benefits you received during your lifetime, property 
properly transferred under a TODD is not subject to a MERP claim under current law. If you have questions or 
concerns about this, consult an attorney. 

 
B. COMPLETING THE REVOCABLE TRANSFER ON DEATH DEED FOR MARRIED OR TWO CO-OWNER FORM 

 
1. Owners 

Enter the full names of both owners exactly as they appear on your original property deed. If either name has 
changed, enter the name as shown on the deed followed by “AKA” (also known as) and the owner’s current 
name. 

2. The “Property” is: 

Physical Address of the Property: Enter the physical address of the property, including the number, street 
name, city, county, state, and zip code. 

Legal Description of the Property: Print the legal description of the property, which is different from the 
mailing or physical address. Use the legal description exactly as it appears on your property deed. It is very 
important that this information is correct. If you do not have a copy of your property deed, you may request 
a copy from the County Clerk’s office in the county where the property is located because it should have been 
filed there when you acquired the property. If you are not able to obtain a copy of your deed or are unsure of 
the legal description, you may want to consult an attorney. 

If you have no other alternative, you can use the property description listed on your property tax statement 
but be aware that it may not be correct or sufficient to transfer title of the property to the surviving owner or 
beneficiary. 

3. Death of One Owner 

You cannot change this section of the TODD, which states that both Owners intend for the Surviving Owner 
to receive their interest in the property when the first Owner dies. (If you want to transfer your interest in the 
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property to someone other than your spouse or co-owner, use the TODD form and instructions for an 
Individual Owner instead.) 

4. Beneficiary or Beneficiaries 

Print the name of the beneficiary or beneficiaries you want to receive the property when the Surviving Owner 
dies. You can name up to four beneficiaries on this form. Use additional pages if you want to name more than 
four beneficiaries. See FAQ 3 for who or what can be listed as a beneficiary. If you name the trustee of a 
revocable or irrevocable trust, you should use a format similar to the following: 

"[Name of trustee], trustee of the [Name of trust] under trust agreement dated [Date]" 

You should also enter the address of the trustee and also indicate that the relationship of this beneficiary is 
either "revocable trust" or "irrevocable trust" (whichever applies). Do not check the box indicating that the 
share passing to the trust will instead pass to the surviving descendants of the beneficiary, as a trust does not 
have descendants. 

 
• If more than one beneficiary is listed and there is no indication of how the property should be divided, 

then the property transfers in equal shares to the beneficiaries who are listed. 
 

• If you name only one beneficiary or one alternate beneficiary, you should enter “100%” in the percentage 
box for that person. If you name more than one beneficiary or alternate beneficiary, enter the percentage 
or fraction of the property that you want each beneficiary to receive. 

 
• It is very important that the shares you list add up to 100% (if you are using percentages) or to 1 (if you 

are using fractions). If there is a math error and the shares listed for all beneficiaries do not total 100% 
or 1, the property transfers to the surviving beneficiaries in proportions consistent with the assumed 
intent of the Owners. 

For example: 

If you and the other owner have five children and you want to transfer the property to them in equal 
shares when you both have died, you would enter the following shares for each child:  

20% + 20% + 20% + 20% + 20% = 100% -- or -- 1/5 + 1/5 + 1/5 + 1/5 + 1/5 = 1 

If you list three beneficiaries and you want all of them to receive an equal share, you should enter 1/3 for 
each beneficiary named: 

1/3 + 1/3 + 1/3 = 1 

If you and the other owner have three children and you do not want them to have equal shares, you could 
give child A 50% (or 1/2) of the property and give child B and child C 25% (or 1/4) each: 

50% + 25% + 25% = 100% -- or -- 1/2 + 1/4 + 1/4 = 1 
 

• Enter the relationship of the beneficiary to you, if applicable (i.e., “child”, “brother”, “friend,” etc.). This 
information is not required but will be helpful in identifying the beneficiary if necessary. 

 
• A beneficiary you name in the TODD may die before you do. If you want the shares of any named 

beneficiary who does not survive you to transfer to their surviving descendants, check the box provided 



 
7 

for this purpose. If the box is not checked, or if that deceased beneficiary has no surviving descendants, 
then that deceased beneficiary’s share transfers in the same proportion to the surviving beneficiaries. A 
person’s descendants are their children, grandchildren, etc. 

 
5. Alternate Beneficiary or Beneficiaries 

Print the name of the alternate beneficiary or alternate beneficiaries you want to receive the property if the 
Surviving Owner and all beneficiaries identified in Section 4 of the TODD form (and any of their descendants 
if the box was checked) have died. You can name up to four alternate beneficiaries on this form. Use additional 
pages if you want to name more than four alternate beneficiaries. See FAQ 3 for who or what can be listed as 
a beneficiary or alternate beneficiary. 

Follow the instructions provided in #4 above for calculating shares of the property and completing the rest of 
this section of the form. 

 
6. No Surviving Beneficiaries 

 
You cannot change this section of the TODD. If all potential beneficiaries and alternate beneficiaries included 
in sections 4 and 5 on the form do not survive the Owners by at least 120 hours, the property will pass as a 
part of the Surviving Owner’s estate. 

 
7. Error in Property Division 

You cannot change this section of the TODD. It is very important that the shares for the beneficiaries or 
alternate beneficiaries total 100% or 1. If there is a math error and they do not total 100% or 1, the property 
transfers to the surviving beneficiaries in proportions consistent with the assumed intent of the Owners. This 
way, the whole property transfers under the TODD even if there is a math error. 

 
8. Transfer of Property to Descendants  

You cannot change this section of the TODD. If the “Share Transfers to Surviving Descendants” box is checked 
indicating that the property will transfer to the surviving descendants of a deceased beneficiary, then the 
deceased beneficiary’s share will transfer to that deceased beneficiary’s children in equal shares, with the 
share of any deceased child transferring to that deceased child's children in equal shares, and so on. 

If you do not check the “Share Transfers to Surviving Descendants” box for any of the beneficiaries you have 
named in the form, then that beneficiary’s share will be divided among the remaining beneficiaries. It will not 
go that beneficiary’s children, grandchildren, etc.  

 
9. Signatures and Dates 

When the TODD form is completely filled out, both you and the other Owner will need to sign the TODD in 
front of a Notary Public. A Notary Public needs to see you sign the form. You may need to show the Notary 
Public a form of identification. The Notary Public will complete and sign the Notary section. THIS IS VERY 
IMPORTANT – the TODD cannot be filed unless your signatures are notarized. 
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10. “After recording, return to:” Box 

In this box, write the name and address of the person you want the TODD form returned to after the County 
Clerk has recorded it. If you want it returned to you, enter your name and address. 

 
IMPORTANT INFORMATION ABOUT THIS FORM: 

● A person acting as your agent under a Power of Attorney CANNOT sign this TODD for you. Both Owners 
MUST sign it. 

● DO NOT sign the TODD until you are in front of a Notary Public. The Notary Public MUST see you sign it. 

● A TODD MUST be recorded in the County Clerk’s office in each county where the property is located (“Deed 
Records”) BEFORE you die. If not, the property will not transfer. 

● The TODD beneficiary(s) MUST survive you by at least 120 hours. If none of the beneficiaries you name 
survive you, the TODD will not be effective to transfer the property. 

 Filing Fees: The County Clerk will charge a fee to file the TODD. You may want to call the County Clerk’s office 
or check their website to find out how much it costs and what forms of payment they will take before you go. 
 

 Do Not File the Instructions: If you file the instructions, it may cause confusion and will also cost you more 
money. 
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Notice of Confidentiality Rights: If you are a natural person, you may remove or strike any of 
the following information from this instrument before it is filed for record in the public records: 
Your social security number or your driver's license number. 
Note: This form does not require either a social security number or driver’s license number. 
 

REVOCABLE TRANSFER ON DEATH DEED 
FOR MARRIED OWNERS OR TWO CO-OWNERS 

 
1. Owners: 
 

Full Name of Owner A: 

 
Address: 

 
 

 
 

Full Name of Owner B: 

 
Address: 

 
 

 
 
2. The “Property” is: 

Physical Address of the Property: 
 

Legal Description of the Property: 

 
3. Death of An Owner: 
 

When the first of the Owners dies (the “Deceased Owner”), the Deceased Owner’s 
interest in the Property transfers to the other Owner (the “Surviving Owner”). If the Owners die 
within 120 hours of each other, the Property transfers to the beneficiary or beneficiaries listed 
below who survive both Owners by at least 120 hours. 

Address: 

 
 

 

Insert the full legal description found on the deed (add additional pages if needed at the end): 
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4. Beneficiary or Beneficiaries: 
 

When both Owners have died, the Property transfers to the following beneficiaries listed 
below (or to the descendants of a beneficiary, if indicated below) who survive the Owners by at 
least 120 hours, in the shares indicated below. 

If a beneficiary fails to survive the Owners by at least 120 hours and the box below is 
checked, that deceased beneficiary’s share of the Property transfers instead to that beneficiary’s 
surviving descendants (as defined below). If the box is not checked, or if that beneficiary has no 
surviving descendants, then that deceased beneficiary’s share transfers pro rata to the surviving 
beneficiaries. 

If more than one beneficiary is listed and there is no indication of how the Property should 
be divided, then the Property transfers in equal shares to the following beneficiaries who are 
listed below (or to the descendants of a beneficiary, if indicated below). 
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #4): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owners  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #4): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owners  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #4): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owners  
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Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #4): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owners  
 
5. Alternate Beneficiary or Beneficiaries: 
 

If no beneficiary included in Section 4 survives the Owners, then the Property transfers to 
the following alternate beneficiaries who are listed below (or to the descendants of an alternate 
beneficiary, if indicated below) who survive the Owners by at least 120 hours. 

If an alternate beneficiary fails to survive the Owners and the box below is checked, that 
alternate beneficiary’s share of the Property transfers instead to that alternate beneficiary’s 
surviving descendants (as defined below). If the box is not checked, or if that alternate beneficiary 
has no surviving descendants, then that alternate beneficiary’s share transfers pro rata to the 
surviving beneficiaries. 

If more than one alternate beneficiary is listed, and there is no indication of how the 
Property should be divided, then the Property transfers in equal shares to the following alternate 
beneficiaries who are listed below (or to the descendants of an alternate beneficiary, if indicated 
below). 
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #4): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owners  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #4): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owners  
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Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #4): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owners  
 

Full Name: 
 
 

 
Percentage or fractional share of 
the Property (see Instructions #4): 

Address: 

 __________ 
 
 
 

 
Relationship: 

  □ Share transfers to surviving descendants if beneficiary fails to survive Owners  
 
6. No Surviving Beneficiaries 
 

This Transfer on Death Deed shall have no effect if all beneficiaries and alternate 
beneficiaries included in sections 4 and 5 above fail to survive the Owners by at least 120 hours. 
 
7. Distributions to a Minor (Optional): 
 

If a beneficiary named in either section 4 or 5 (or a surviving descendant of a deceased 
beneficiary named in either section 4 or 5) is a minor after both Owners have died, then the share 
passing to the beneficiary shall be held by the following named person as custodian under the 
Texas Uniform Transfers to Minors Act (UTMA): 
 

 
Additional custodians may be added on an attachment to this Transfer of Death Deed. 

 
8. Error in Property Division: 
 

If the percentages or shares indicated in either section 4 or section 5 add up to more or 
less than all of the Property, then the Property transfers pro rata to the surviving beneficiaries or 
alternate beneficiaries, with each beneficiary receiving a percentage or share equal to that 
beneficiary’s portion of the total listed. [An example of a pro rata distribution:  If the box lists 3 

Name of Custodian: As custodian for [name of minor]: 

  
Name of Custodian: 

 
As custodian for [name of minor]: 

Name of Custodian: 
 
 

As custodian for [name of minor]: 

Name of Custodian: 
 
 

As custodian for [name of minor]: 
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beneficiaries each getting a 1/4 share of the Property (which only totals 3/4 of the Property), the 
Owner’s intent will be interpreted to mean that each beneficiary will receive 1/3 share of the 
Property.] 
 
9. Definition of Surviving Descendants: 
 

If the box is checked indicating that the Property will transfer to the surviving descendants 
of a deceased beneficiary, then the deceased beneficiary’s share will transfer to that deceased 
beneficiary’s children in equal shares, with the share of any deceased child transferring to that 
deceased child's children in equal shares, and so on. 
 
10. Right to Revoke Prior to Death: 
 

Either Owner has the right to revoke this Revocable Transfer on Death Deed as to that 
Owner’s interest at any time prior to that Owner’s death. 
 
11. Effect on Existing Transfer on Death Deed: 
 

By signing and properly filing this document, an Owner revokes any prior Revocable 
Transfer on Death Deed regarding that Owner’s interest in this Property.   
 
 
 
 

Signatures page follows
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11. Signatures and Dates: 
 
 

  
First Owner – Sign full name here 
 

 
STATE OF TEXAS § 
 § 
COUNTY OF ____________________ § 
 

This instrument was acknowledged before me on _________________, 20__, by 
__________________________________________________. 
 
 

  
Notary Public, State of Texas 

 
*************************************************************************** 
 
 

  
Second Owner – Sign full name here 
 

 
STATE OF TEXAS § 
 § 
COUNTY OF ____________________ § 
 

This instrument was acknowledged before me on _________________, 20__, by 
__________________________________________________. 
 
 

  
Notary Public, State of Texas 
 

After recording, return to: 
  
 

Name: 

 
Address: 
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INSTRUCTIONS AND FAQs 

CANCELLATION OF REVOCABLE TRANSFER ON DEATH DEED 

 
 
You can use this Cancellation of Revocable Transfer on Death Deed form to cancel any Transfer on Death 
Deed (TODD) that has been filed, including the Revocable Transfer on Death Deed for Individual Owner 
and the Revocable Transfer on Death Deed for Married Owners or Two Co-Owners. The Transfer on Death 
Deed is authorized under Chapter 114 of the Texas Estates Code. 
 
This TODD Set Contains four forms with frequently asked questions and instructions on how to complete 
the following forms: a Revocable Transfer on Death Deed for an Individual Owner, a Revocable Transfer 
on Death Deed for Married Owners or Two Co-Owners, a Cancellation of Revocable Transfer on Death 
Deed, and an Affidavit of Death. 
 
Use this form if:  
 You already filed a TODD in the deed records in the County Clerk’s office of each county where the 

property is located, and you want to cancel the TODD without creating a new one.  

Do not use this form if: 
 You already filed a TODD in the deed records in the County Clerk’s office of each county where the 

property is located, and you want to create a new TODD to change who will receive the property on 
your death. It is not necessary to file both a Cancellation of TODD and a new TODD. You can simply 
complete and file a new Revocable Transfer on Death Deed for Individual Owners or the Revocable 
Transfer on Death Deed for Married Owners or Two Co-Owners.  

 
NOTICE TO PROPERTY OWNERS: Carefully read all instructions for this form before completing and signing 
it. This form is designed to fit some but not all situations. If you have questions after reading these FAQs 
and instructions, you should contact a lawyer for advice. These instructions are not a substitute for the 
advice of an attorney. 

For privacy and identity theft reasons, do not put your Social Security number or driver’s license number, 
or any other sensitive or private information on this form. They are not required. 

A. FREQUENTLY ASKED QUESTIONS (FAQs) 
 
1. If I change my mind, how can I “undo” a TODD? 
 

If you change your mind, you can revoke (cancel) a TODD at any time before you die either by creating 
a new TODD or by completing a Cancellation of TODD form. You cannot revoke a TODD by tearing it 
up once it’s been filed.  
 
If you want to cancel the TODD and do not want to transfer the property to someone else using a 
TODD, use the Cancellation of TODD form.  If you want to create a new TODD to change who will 
receive the property on your death, you can simply complete and file a new Revocable Transfer on 
Death Deed for Individual Owners or the Revocable Transfer on Death Deed for Married or Two Co-
Owners. The new TODD or the Cancellation of TODD must be filed in the deed records in each County 
Clerk’s office where you originally filed a TODD. There will be a filing fee. 
 

NOTE: If you cancel your TODD or make a new one, it only affects the portion of the property that you 
own. It will not affect the ownership rights of any other co-owners. See FAQ 4. 

https://statutes.capitol.texas.gov/Docs/ES/htm/ES.114.htm
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2. Can I just tear up my TODD to cancel it? 

 
No. Tearing up or destroying your TODD will not cancel it.  
 

3. What happens if I cancel my TODD without making a new one? 
 
Your interest in the property can pass to someone else in a variety of ways. The most common ways 
are through another type of deed to the property, through a Will, or through Texas laws if you die 
without a Will.  

 
4. If I used the Revocable Transfer on Death Deed for Married Owners or Two Co-Owner’s form and I 

am the only one who wants to change it, do both of us need to sign the Cancellation of TODD form? 
 
No. You can file this Cancellation of TODD form, which will cancel the transfer of your interest in the 
property.  
 

5. If I used the Revocable Transfer on Death Deed for Married Owners or Two Co-Owner’s form and 
both of us want to change it, what do we do? 
 
If both of you want to cancel the TODD, you should each file a Cancellation of TODD.  
 

6. Should I cancel my TODD if I get divorced?   
 
Maybe. A divorce does not automatically cancel a TODD naming your ex-spouse or the children or 
relatives of your ex-spouse. The TODD will remain in effect unless a final decree of divorce, a notice 
of the divorce judgment, a Cancellation of TODD, or a new TODD is filed in the deed records in the 
County Clerk’s office in each county where the TODD was originally filed.  

 
You can get a final decree of divorce or a notice of divorce judgment from the clerk of the court where 
your divorce was finalized. Check with the County Clerk’s office where you filed the TODD to see if 
you need a certified copy of the final decree of divorce or the notice of final judgment of divorce. If 
so, you will need to get a certified copy from the clerk of the court where your divorce was finalized, 
and a fee may be charged. 

 
Because a Cancellation of TODD and a notice of divorce judgment are shorter than a divorce decree, 
they are significantly less expensive to file. A divorce decree may also include private information, 
such as the names of children or other private information, so it is best to use a Cancellation of TODD 
or a notice of divorce judgment. 

 
B. COMPLETING THE CANCELLATION OF REVOCABLE TRANSFER ON DEATH DEED FORM 

1. Owner:   
 
Enter the owner’s full name exactly as it appears on your original property deed. If your name has 
changed, enter the name as shown on the deed followed by “AKA” (also known as) and your current 
name. 
 

2. Physical Address of the Property:   
 
Enter the physical address of the property, including the number, street name, city, county, state, and 



 

3  

zip code. 
 
3. Legal Description of the Property:   

 
Print the legal description of the property, which is different from the mailing or physical address. Use 
the legal description exactly as it appears on your TODD. It is very important that this information is 
correct. If you do not have your TODD, you may request a copy from the County Clerk’s office in the 
county where the TODD was filed, which should be the county where the property is located. Some 
County Clerks’ offices have a copy of your TODD available online. If you are not able to obtain a copy 
of your TODD or are unsure of the legal description, you may want to consult an attorney. 

 
4. Cancellation:  This section states you are cancelling your TODD. You cannot make changes to this 

section. 
 
5. Signature and Date:   
 

When the form is completely filled out, you will need to sign the form in front of a Notary Public. A 
Notary Public needs to see you sign the form. You may need to show the Notary Public a form of 
identification.  The Notary Public will complete and sign the Notary section. THIS IS VERY IMPORTANT 
– the Cancellation of TODD cannot be filed unless your signature is notarized. 
 

6. “After recording, return to:” Box 
 
In this box, write the name and address of the person you want the TODD form returned to after the 
County Clerk has recorded it. If you want it returned to you, enter your name and address. 
 

IMPORTANT INFORMATION ABOUT THIS FORM: 
 
● DO NOT sign the Cancellation of TODD until you are in front of a Notary Public. The Notary Public 

MUST see you sign it. 
 
● A Cancellation of TODD MUST be recorded in the deed records in the County Clerk’s office of each 

county where the property is located BEFORE you die. If not, the existing TODD will not be cancelled. 
 
• Filing Fees: The County Clerk will charge a fee to file the Cancellation of TODD. You may want to call 

the County Clerk’s office or check their website to find out how much it costs and what forms of 
payment they will take before you go. 
 

• Do Not File the Instructions: If you file the instructions, it may cause confusion and will also cost you 
more money. 
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CANCELLATION OF REVOCABLE TRANSFER ON DEATH DEED 
 
 
 
1. Owner: 
 

Full Name: 
 
Address: 
 
 
 

 
 
2. The “Property” is: 

Physical Address of the Property: 
 

Legal Description of the Property: 

 
 
3. Cancellation: 
 

I cancel all of my previous transfers of the Property by transfer on death deed. 
 
 
4. Signature and Date: 
 
 
Do not sign or date until you are in front of a notary. Once the Cancellation of Revocable Transfer 
on Death Deed is signed and notarized, you must file it with the county clerk in the county where 
the property is located. 
 
 

  
Sign full name here  
 
Dated:    
 

 
 

Address: 
 
 
 

Insert the full legal description found on the deed (add additional pages if needed at the end): 
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STATE OF TEXAS § 
 § 
COUNTY OF ____________________ § 
 

This instrument was acknowledged before me on _________________, 20__, by 

__________________________________________________. 

 
 

  
Notary Public, State of Texas 

 
 
 
 
After recording, return to: 
 

Name: 
 
Address: 
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INSTRUCTIONS AND FAQs 

AFFIDAVIT OF DEATH 
 
 
A TODD beneficiary can use this Affidavit of Death to establish that the Owner who signed a Revocable 
Transfer on Death Deed (TODD) has died. This Affidavit of Death is to be used with the Revocable Transfer 
on Death Deed forms approved by the Supreme Court of Texas. The Transfer on Death Deed is authorized 
under Chapter 114 of the Texas Estates Code. 
 
This TODD Set Contains four forms with frequently asked questions and instructions on how to complete 
the following forms: a Revocable Transfer on Death Deed for an Individual Owner, a Revocable Transfer 
on Death Deed for Married Owners or Two Co-Owners, a Cancellation of Revocable Transfer on Death 
Deed, and an Affidavit of Death. 
 
Use this form if:  
 You are a named beneficiary of a TODD and need to establish that the real property Owner who 

created the TODD has died. 
 You are a Co-Owner named as a Surviving Owner in a TODD and need to establish that the other Co-

Owner has died. 

Do not use this form if: 
 The real property Owner has not died. 
 It has been less than the period of survival required in the TODD since the deceased Owner died or if 

the TODD does not state a period of survival, it has been less than 120 hours. 
 
NOTICE TO SURVIVING BENEFICIARY: Carefully read all instructions for this form before completing and 
signing it. This form is designed to fit some but not all situations. If you have questions after reading these 
FAQs and instructions, you should contact an attorney for advice. These instructions are not a substitute 
for the advice of an attorney. 
 
For privacy and identity theft reasons, do not put your or the deceased Owner’s Social Security number, 
driver’s license number, or any other sensitive or private information on this form. Do not attach the death 
certificate. This information is not required. 
 

A. FREQUENTLY ASKED QUESTIONS (FAQs) 
 
1. When Should I File an Affidavit of Death? 

 
You should file the Affidavit of Death as soon as possible after the period of survival stated in the 
TODD or if the TODD does not state a period of survival, after 120 hours has passed. 
 

2. Why Do I Need to File an Affidavit of Death? 
 
An Affidavit of Death lets the public, including title companies, know that the property owner has 
died and ownership of the property has transferred to the Surviving Owner, beneficiary, or 
beneficiaries. It is also helpful in other situations, such as when: 

• Continuing payments to the current mortgage lender, if one exists; 
• Dealing with the County Appraisal District to get a homestead exemption or get or remove 

https://statutes.capitol.texas.gov/Docs/ES/htm/ES.114.htm
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other exemptions, or when assessing the value of the property for property tax purposes; 
• Insuring the property; 
• Selling the property; 
• Borrowing money against the property; 
• Applying for FEMA relief if the property is damaged during a disaster; or 
• Applying for Medicaid Estate Recovery Programs, Exemption, or Waiver. 

 
3. Who can sign an Affidavit of Death? 

 
Usually, the Surviving Owner or a beneficiary named in the TODD signs the Affidavit, but anyone 
who is competent, at least 18 years old, and willing to swear that the facts stated in the Affidavit are 
true may sign it. 
 

4. What Happens if I Don’t File an Affidavit of Death? 
 
If you don’t file the Affidavit, it can slow down your ability to deal with the property as an owner. 
 

5. Where do I File the Affidavit of Death? 
 
You must file the Affidavit in the deed records in the County Clerk’s office of the county where the 
TODD was filed. If a TODD was filed in more than one county, you must file a separate Affidavit in 
the deed records in the County Clerk’s office in each county. 
 

6. Do I need to bring anything to prove the Owner died when I file the Affidavit of Death? 
 
No. You do not need to bring a death certificate or obituary to file the Affidavit but a title company 
may require proof of death. 

 
7. What if I don’t want the property or I am receiving public benefits? 

 
Contact a lawyer as soon as you can to avoid potential costs and problems, especially if you are 
receiving public benefits. 
 

B. COMPLETING THE AFFIDAVIT OF DEATH FORM 
 
1. Information of Person Signing Affidavit: Enter your first, middle (if any), and last name.  

 
2. Transfer on Death Deed Filed by Decedent: 

• Enter the name of the person who signed the TODD and has now died exactly as it appeared in 
the TODD. This person is called the “Decedent” in this Affidavit. 

• Enter in the appropriate blanks the name of the county where the TODD was filed. 
• Enter the instrument or document number the Clerk assigned to the TODD, and the volume and 

page number if you have it. Some counties may not include volume and page numbers. This 
information can be found on the filed and recorded TODD. If you don’t have a recorded copy of 
the TODD, you can get a copy at the County Clerk’s office in the county where it was filed. Some 
County Clerks’ offices have a copy of the TODD available online. 
 

3. Information of Person Who Signed the Transfer on Death Deed: Enter the date the Decedent died, 
and the city, county, state, and country where the person died in the box.  
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4. Signature and Date: This Affidavit must be signed in front of a notary. Do not sign your name or 

enter the date until a notary can see you sign the document. The Notary Public will complete and 
sign the Notary section.   

 
5. “After Recording, Return to” Section: After recording, the Clerk will return the Affidavit to the 

person whose name is in the box. Enter the name and address of that person. If you want it 
returned to you, enter your name and address. 
 

IMPORTANT INFORMATION ABOUT THIS FORM: 
  
 DO NOT sign the Affidavit of Death until you are in front of a Notary Public. The Notary Public MUST 

see you sign it. 
 

 An Affidavit of Death should be recorded in the deed records in the County Clerk’s office of each 
county where the property is located to show that the Owner who signed a revocable TODD has 
died. 

 
 Filing Fees: The County Clerk will charge a fee to file the Affidavit of Death. You may want to call the 

County Clerk’s office or check their website to find out how much it costs and what forms of payment 
they will take before you go. 

 
 Do Not File the Instructions: If you file the instructions, it may cause confusion and will also cost you 

more money. 
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AFFIDAVIT OF DEATH 
 
 
STATE OF TEXAS § 
 § 
COUNTY OF _____________________ § 
 
 

I swear that the following statements are true: 
 
1. Person Signing Affidavit: 
 

My name is _____________________________________________________ (print Full Name). I 
am at least eighteen (18) years old and am competent to make this affidavit. 

 
2. Transfer on Death Deed Filed by Decedent: 
 

• Print the first, middle and last name of the deceased Owner who signed the 
Transfer on Death Deed for the property exactly as it appeared on the Transfer on 
Death Deed. This person is now called the “Decedent.” 

• Print the county where the Transfer on Death Deed was filed.  
• Print the deed’s document or instrument number, where the Transfer on Death 

Deed was recorded. If you have the volume and page number, fill in those blanks. 
At a minimum, you must fill in the blank for document or instrument number OR 
the blanks for the volume and page number.  
 

____________________________________________________________ (Decedent's Full 

Name) signed a Transfer on Death Deed that was filed in the deed records in the County Clerk’s 

office in _____________________________ County, Texas, and can be found under document or 

instrument number _____________________________ in Volume 

_____________________________, Page _____________________________ of the County 

Clerk’s records. 

3. Information of Decedent Who Signed the Transfer on Death Deed: 
 

• Print the date the person died, and the county, state, and country where the person died. 
 

Date of Death:  ________________________________________________________________ 
 

City, County, State, and Country of Death:  __________________________________________ 
 
4. Signature and Date: 
 

Do not sign or date until you are in front of a notary. Once the Affidavit of Death is signed and 
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notarized, you must file it in the deed records in the County Clerk’s office of the county where the 
Property is located. 

 
 
 

  
Sign full name here 
 
Dated:    

 
 
 
STATE OF TEXAS § 
 § 
COUNTY OF ____________________ § 
 

This instrument was acknowledged before me on _________________, 20__, by 

__________________________________________________ (Name of Person Signing Affidavit). 

 
 

  
Notary Public, State of Texas 

 
 
 
After recording, return to: 
 

Name: 
 
Address: 
 
 
 

 



Taskforce for Responsible AI in the Law 

Interim Report to the State Bar of Texas Board of Directors 

IntroducƟon 

In 2023, under the leadership of State Bar President Cindy Tisdale, the Taskforce for Responsible 
AI in the Law (TRAIL) was formed to address the growing impact of ArƟficial Intelligence (AI) in the legal 
profession. The taskforce has worked to idenƟfy ways that the emergence of new AI technology might 
affect the pracƟce of law and how lawyers, judges, and the State Bar should respond. The work of TRAIL 
focuses on craŌing guidelines, navigaƟng challenges, and embracing the potenƟal of AI within the legal 
profession. 

This interim report represents an iniƟal step in understanding the integraƟon of AI within the 
legal profession. It highlights the taskforce’s progress and ongoing efforts, underlining the complexity 
and scope of the work sƟll required. This document serves as a marker of our current understanding and 
the groundwork laid, poinƟng towards a comprehensive and more detailed final report. The emphasis is 
on conƟnued research, collaboraƟon, and thoughƞul development in this rapidly evolving landscape.  
RegulaƟon and technology will both conƟnue to evolve over the course of this work. None of the 
preliminary thoughts described below should be taken as any formal recommendaƟon, but rather reflect 
preliminary concepts being considered by the taskforce. 

ExecuƟve Summary 

The TRAIL Interim Report includes a variety of recommendaƟons being considered  across 
different areas of legal pracƟce, with a focus on the ethical and pracƟcal integraƟon of AI. These 
proposals, while sƟll under review and not finalized, cover: 

1) Cybersecurity:  encouraging awareness among lawyers about possible risks associated with
using AI tools, including third party access to sensiƟve informaƟon

2) EducaƟon and Legal PracƟce:  recommending the inclusion of AI topics in professional educaƟon
for both lawyers and judges and proposing targeƟng or increasing aƩorney’s conƟnuing legal
educaƟon (CLE) hours to include AI and technology issues germane to the pracƟce of law

3) LegislaƟve, Regulatory, and Legal ConsideraƟons:  suggesƟng the review and monitoring of
legislaƟon, regulaƟon, and case law relevant to AI in legal pracƟce, and considering the
development of AI‐focused legislaƟve proposals

4) Ethical and Responsible Use Guidelines:  developing recommendaƟons regarding generaƟve AI
use that address compliance with aƩorney ethics and adverƟsing regulaƟons, and offering
guidance on the ethical use of AI in legal pracƟce

5) Access and Equity:  proposing support for legal aid providers in accessing AI technology and
potenƟal technologies to enhance individual access to the jusƟce system

6) Privacy and Data ProtecƟon:  examining the implicaƟons of privacy laws on AI and proposing
best pracƟces for handling personal data in AI applicaƟons

7) AI Summits and CollaboraƟve Efforts:  suggesƟng the organizaƟon of AI summits for knowledge
sharing and collaboraƟon among stakeholders

Mission Statement 

The Taskforce for Responsible AI in the Law is focused on educaƟng Texas pracƟƟoners and 
judges about the benefits and risks of AI and fostering the ethical integraƟon of AI within the legal 
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profession. The mission of the taskforce is to explore the uncharted fronƟers of AI in the legal profession, 
approaching this new world with cauƟon and opƟmism and ensuring that technology serves the legal 
community and the public without compromising the values central to our profession. The taskforce will 
invesƟgate how legal pracƟƟoners can leverage AI responsibly to enhance equitable delivery of legal 
representaƟon in Texas while upholding the integrity of the legal system, and the taskforce will make 
recommendaƟons to the State Bar’s Board of Directors consistent with this goal. 

Vision Statement 

The taskforce envisions a future where the integraƟon of AI in the legal profession is both 
innovaƟve and principled. Striving to lead the way in Texas and beyond, our focus is on craŌing standards 
and guidelines that enhance legal pracƟce through AI, without sacrificing the core values of jusƟce, 
fairness, and trust. In this bold new era, we will lead with care and opƟmism, ensuring that the 
transformaƟve power of AI serves the legal community and the public with excellence and integrity. 

Purpose of the Report 

This report serves as an interim report to the Board of Directors concerning the work of the 
Taskforce for Responsible AI in the Law, its preliminary findings, recommendaƟons that are under 
consideraƟon, and proposed future acƟviƟes of the taskforce. 

Scope and LimitaƟons 

The material outlined in this interim report are preliminary thoughts, many of which will require 
addiƟonal invesƟgaƟon. The potenƟal recommendaƟons listed are currently under review and 
consideraƟon by the taskforce and are reported here to give the board an opportunity to consider the 
possible recommendaƟons and provide the taskforce with feedback and direcƟon for its work. The topic 
of AI has aƩracted the aƩenƟon of the media, academia, and government. It is a broad issue with 
implicaƟons for almost every facet of society. The taskforce’s aƩenƟon, however, is limited to 
consideraƟon of the ramificaƟons of AI for the pracƟce of law. 

SubcommiƩee Insights 

The taskforce began its work by idenƟfying issues in the legal profession that may be affected by 
AI. A subcommiƩee was assigned to each issue. The iniƟal reports from the subcommiƩees are included 
as appendices to this report, and what follows is a summary of the issues idenƟfied by each 
subcommiƩee and the tentaƟve recommendaƟons that may be proposed at a later date for acƟon by 
the State Bar of Texas or by other stakeholders in the legal sphere. These tentaƟve recommendaƟons are 
only proposals at this stage; the Taskforce has not reached a consensus on these proposals and is not 
asking the State Bar Board to take any acƟon at this Ɵme. 

Cybersecurity 

Overview of the Issues 

All lawyers and clients rely on informaƟon technology, the Internet, and cloud compuƟng, which 
means that we all face exposure to cybercrime. Cybercriminals could use AI to be disrupƟve, spread 
malware, spread disinformaƟon, and commit fraud and theŌ, but AI can also be a tool to help lawyers 
and clients predict or protect against cybercriminals’ behavior in the future. 
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PotenƟal RecommendaƟons 

The State Bar should help lawyers become more aware of the risks associated with 
cybercriminals and in parƟcular the use of AI to hide cybercriminal behavior. The State Bar may wish to 
consider: 

1) including cybersecurity and AI training in CLE events for all lawyers 
2) creaƟng an AI toolkit on the State Bar’s website 
3) publishing arƟcles on cybersecurity threats to lawyers and law firms in the State Bar Journal and 

secƟon publicaƟons 

The State Bar should team up with the Chief InformaƟon Security Officer (CISO) community to learn 
more about their perspecƟve on cybercriminals’ use of AI. 

Cybersecurity Concerns 

Here are specific AI cybersecurity concerns that should be addressed: 

Malware  Malware is soŌware designed to disrupt, damage, 
or gain access to a computer system. OŌen 
employees unwiƫngly fall vicƟm to email 
phishing aƩacks allowing in disrupƟve malware. 
Regular cybersecurity training of employees to 
prevent them from falling for email phishing 
aƩacks is recommended since cybercriminals use 
AI to fool individuals into opening or responding 
to fake emails. 

Business Email Compromise (“BEC” or 
“Spearphishing”) 

When a cybercriminal sends an email or phone 
call posing as the CEO and requests that the CFO 
wire monies to a bank is an example of BEC. 
Cybercriminals are using AI regularly to hide their 
behavior, including using generaƟve AI tools to 
replicate the voice of an execuƟve to further their 
criminal act. Regular cybersecurity awareness 
training is also recommended. 

 

Privacy 

Overview of the Issues 

How Does Privacy Law Apply to AI? 

Privacy laws apply broadly to protect personal data, and AI is no excepƟon. U.S. state consumer 
privacy laws and sectoral privacy laws may apply based on the involvement of personal data in any 
component of AI. InternaƟonal privacy laws applicable to many U.S.‐based companies, by nature of the 
company processing internaƟonal personal data, could also apply to AI. Notably, proposed legislaƟon to 
regulate AI has acknowledged the applicaƟon of privacy laws. 
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Where Is Personal Data in AI? 

Personal data can be found in the data sets used to train AI. Personal data can also be input into 
an AI tool (e.g., submiƫng personal data in a prompt to ChatGPT). AI can also be used to make 
recommendaƟons or inferences that affect privacy. 

PotenƟal RecommendaƟons 

The AI and Privacy CommiƩee will conƟnue its study of how privacy laws apply to AI and 
consider any specific implicaƟons for Texas lawyers in order to provide pragmaƟc recommendaƟons to 
the Texas Bar. ConƟngent upon the commiƩee’s work, the taskforce may consider recommendaƟons 
regarding the following: 

1) how to idenƟfy when AI uses personal data 
2) best pracƟces for protecƟng personal data involved in AI 

Ethics and Responsible Use 

Overview of the Issues 

The use of AI in the legal profession raises ethical issues that will need to be addressed by the 
legal profession. 

Ethical Lapses and Misuse of GeneraƟve AI 

Early instances of lawyers using generaƟve AI in draŌing have exposed the potenƟal for ethical 
lapses due to the misuse of generaƟve AI. Notable instances include: 

1) In Mata v. Avianca Airlines lawyers submiƩed a brief with fabricated judicial decisions, leading to 
sancƟons. 

2) In Ex Parte Lee, a lawyer used a generaƟve AI tool that created nonexistent case citaƟons. 
3) A Colorado lawyer was suspended for using ficƟƟous cases from ChatGPT in a legal moƟon. 
4) A Los Angeles law firm was sancƟoned for using ChatGPT to draŌ briefs that included fabricated 

cases. 

Risk of IneffecƟve Assistance of Counsel 

There's a concern about the quality of legal representaƟon, as evidenced by a case in 
Washington, D.C., where a defendant cited ineffecƟve assistance due to their aƩorney using generaƟve 
AI for a closing argument without disclosing financial Ɵes to the AI's developer. 

ViolaƟon of Ethical and Professional Conduct Rules 

Texas lawyers face the risk of violaƟng various disciplinary rules, including: 

1) Rule 1.01 on providing competent representaƟon 
2) rules related to diligence, candor to the tribunal, supervision of work, and protecƟng client 

confidenƟality 
3) potenƟal violaƟon of Rule 1.05 regarding safeguarding client informaƟon, especially when using 

confidenƟal data in AI prompts in unsecure environments 
4) ethical consideraƟons in charging reasonable fees for services enhanced by generaƟve AI tools 
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Need for Ethical Guidance and Oversight 

Ethical guidance and oversight are needed regarding the use of generaƟve AI in legal pracƟces. 
This includes publishing ethics opinions that address appropriate generaƟve AI use and establish what 
consƟtutes reasonable fees and costs in relaƟon to AI use and compliance with ethics and adverƟsing 
regulaƟons. 

RecommendaƟons from Other State Bar AssociaƟons 

Various bar associaƟons, including those in Florida and California, are proposing guidelines for 
lawyers using generaƟve AI. These guidelines emphasize the need for lawyers to: 

1) protect client confidenƟality 
2) provide diligent and competent representaƟon 
3) supervise both lawyers and nonlawyers in their use of AI 
4) communicate adequately with clients about AI use 
5) ensure compliance with relevant laws, including intellectual property law 

PotenƟal RecommendaƟons 

1)  Consider having the State Bar of Texas (SBOT) Mandatory ConƟnuing Legal EducaƟon (MCLE) 
CommiƩee promulgate a change to the exisƟng MCLE requirements, making it mandatory that 
1.0 hour of an aƩorney’s annual MCLE requirement be in technology. 

2)  Consider requesƟng that the Professional Ethics CommiƩee of the State Bar of Texas prepare and 
issue an ethics opinion providing guidance to Texas pracƟƟoners on the ethical dimensions of 
use of generaƟve AI. This might echo the subjects addressed by the Florida and California ethics 
proposals discussed in this report. In addiƟon, such an opinion might be along the lines of the 
Professional Ethics CommiƩee’s Ethics Opinion 680 in 2018, which addressed aƩorneys’ use of 
cloud compuƟng technology, and which addressed mulƟple ethics concerns. 

3)  Consider requesƟng that Texas Bar CLE include that, for at least the next year, one of the subjects 
at any Texas Bar CLE program be in the area of generaƟve AI use.  

4)  Consider recommending to the Texas Center for the Judiciary that an educaƟonal program on 
generaƟve AI and its ethical dimensions be added to the center’s course offerings for Texas 
judges. This would provide trial and appellate judges with necessary educaƟon on aƩorney use 
of generaƟve AI and assist in consideraƟon of potenƟal measures for judicial oversight. 

5)  Consider recommending to the Supreme Court of Texas Rules CommiƩee that it explore Texas 
Rules of Civil Procedure 13 on the Effect of Signing Pleadings, MoƟons, and Other Papers and 
evaluate whether addiƟonal language or guidance is necessary to provide Texas lawyers with 
addiƟonal informaƟon regarding AI‐generated misinformaƟon or hallucinaƟons, as well as to 
provide Texas judges with adequate remedies regarding same. 

6)  Consider increasing Texas lawyers’ awareness of the benefits and risks of generaƟve AI by 
increasing the number of CLE offerings and publicaƟons regarding this subject. For example, this 
might include a special issue of the Texas Bar Journal exploring topics related to generaƟve AI. 

7)  Consider recommending that the State Bar of Texas explore, with one or more AI vendors, a 
working relaƟonship that would result in a benefit for use by Texas member lawyers. This might, 
for example, involve discounted access to AI tools, along the lines of the State Bar’s previous 
relaƟonship with Fastcase for legal research. 

8)  Consider recommending that the State Bar of Texas hold an annual or semi‐annual “AI Summit,” 
at which stakeholders from mulƟple State Bar‐affiliated enƟƟes could gather to learn about 
generaƟve AI and share best pracƟces regarding its use. Such an event might also involve 
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reviewing the work of other state bars and/or other AI taskforces around the country and 
sharing informaƟon regarding the same. 

Judiciary 

Overview of the Issues 

The use of AI in the courts raises ethical and pracƟcal issues that should be addressed. These 
issues include the following. 

Standing Orders ProhibiƟng LiƟgants from Using GenAI tools Is Not Generally Helpful 

Because some aƩorneys have submiƩed briefs that contain nonexistent cases, some courts have 
been entering standing orders that require parƟes to cerƟfy whether any generaƟve AI tool has been 
used and that all arguments, cited cases and exhibits have been reviewed by a human prior to filing. 
Because many legal research tools will (or already do) incorporate generaƟve AI into their product, these 
standing orders may result in liƟgants disclosing their use of Westlaw, Lexis, Grammarly, etc. This is likely 
an unhelpful feature, and courts already have the ability to appropriately sancƟon an aƩorney for filing a 
moƟon or brief that contains false statements. It may also discourage the development and adopƟon of 
tools that, used properly, could enhance legal services. 

Use of GeneraƟve AI Tools by Judges, Law Clerks, and Court Staff 

The Texas Code of Judicial Conduct is wriƩen using broad language. Arguably, a judge relying 
solely on an AI tool with no subsequent verificaƟon would violate Canon 1 of the Texas Code of Judicial 
Conduct (upholding the integrity and independence of the judiciary). 

AI tools may be helpful in draŌing rough draŌs of any order, but it is advisable that generaƟve AI 
tools that have been developed for legal use be uƟlized, rather than generic generaƟve AI tools that may 
be developed with nonlegal related material and may not be updated regularly with recent cases and 
statutes. 

ConfidenƟality and Privacy Concerns 

If the decision is made to use a nonlegal developed generaƟve AI tool, cauƟon should be 
exercised to ensure that only public informaƟon is entered and that no sealed, personal health 
informaƟon, or sensiƟve personally idenƟfiable informaƟon is inserted into any prompt. 

Security Concerns 

As with all soŌware or apps that are installed onto court‐issued computers, tablets or other 
devices, it is recommended that any generaƟve AI tools be veƩed prior to use. The terms of service of 
any generaƟve AI tool should be reviewed for industry standard commitments to quality and relevant 
representaƟons and warranƟes, including to determine what, if anything, is done with prompts or 
documents ingested into the tool. How was the tool validated for accuracy and completeness? Are the 
prompts or documents used to further train the AI tool? Upon the maƩer's conclusion, how are the 
prompt histories or documents ingested into the system deleted? What representaƟons are made 
regarding the AI developer’s cybersecurity measures? 

Training 

Judges should make law clerks and staff aware of what, if any, acceptable use of generaƟve AI 
tools the judge authorizes. If the judge allows law clerks and staff to use appropriate legal‐based 
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generaƟve AI tools, judges and court personnel should be trained on how to use the tool (i.e., how to 
adequately create prompts). 

EvidenƟary Issues 

An immediate evidenƟary concern emerges from “deepfakes.” Using certain AI plaƞorms, one 
can alter exisƟng audio or video. Generally, the media is altered to give the appearance that an individual 
said or did something they did not. The technology has been improving rapidly. 

What is more, even in cases that do not involve fake videos, the very existence of deepfakes will 
complicate the task of authenƟcaƟng real evidence. The opponent of an authenƟc video may allege that 
it is a deepfake in order to try to exclude it from evidence or at least sow doubt in the jury’s minds. 
Eventually, courts may see a “reverse CSI effect” among jurors. In the age of deepfakes, jurors may start 
expecƟng the proponent of a video to use sophisƟcated technology to prove to their saƟsfacƟon that the 
video is not fake. More broadly, if juries—entrusted with the crucial role of finders of fact—start to 
doubt that it is possible to know what is real, their skepƟc 
ism could undermine the jusƟce system as a whole. 

Although technology is now being created to detect deepfakes (with varying degrees of 
accuracy), and government regulaƟon and consumer warnings may help, no doubt if evidence is 
challenged as a deepfake, significant costs will be expended in proving or disproving the authenƟcity of 
the exhibit through expert tesƟmony.  

In cases where a party challenges an exhibit as a deepfake or not authenƟc, judges should 
consider holding a pretrial hearing to consider the parƟes’ arguments and any expert tesƟmony. 

Pro Se LiƟgants and GeneraƟve AI 

While there has already been substanƟal publicity about inaccurate ChatGPT outputs and why 
aƩorneys must always verify any draŌ generated by any AI plaƞorm, the bench must also consider the 
impact of the technology on pro se liƟgants who use the technology to draŌ and file moƟons and briefs.  
No doubt pro se liƟgants have turned to forms and unreliable internet material for their past filings, but 
ChatGPT and other such plaƞorms may give pro se liƟgants unmerited confidence in the strength of their 
filings and cases, create an increased drain on system resources related to false informaƟon and 
nonexistent citaƟons, and result in an increased volume of liƟgaƟon filings that courts may be 
unprepared to handle. 

PotenƟal RecommendaƟons 

1) As nonlawyers, pro se liƟgants are not subject to the Rules of Professional Conduct, but they 
remain subject to Tex. R. Civ. P. 13. The current version of Rule 13, however, requires that the pro 
se liƟgant arguably know, in advance of the filing of a moƟon, that the pleading is groundless 
and false. The Texas Supreme Court Rules Advisory CommiƩee may wish to consider whether 
Rule 13 should be modified.  

2) Consider recommending that the State Bar post informaƟon for the public on its website about 
the responsible use of AI by pro se liƟgants. 

3) Consider developing a list of “best pracƟces” for the use of AI in the courts. 
4) Consider developing or providing verified tools to guide construcƟve use of generaƟve AI for pro 

se liƟgants. 
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Governance 

Overview 

The governance of AI entails rules and standards surrounding the responsible development and 
use of AI, and the enforcement of such rules. Industry leaders have acknowledged that AI governance or 
regulaƟon is important and necessary to protect the public. AI governance also includes “soŌ law” 
principles that should be used for the development of technology used for the provision of legal services, 
in courts, or to increase access to jusƟce. 

Current State of AI Governance IniƟaƟves 

Since 2022, there has been proposed legislaƟon to regulate the use of AI in numerous 
jurisdicƟons across the world. Certain trends in the proposed legislaƟon have arisen. 

Defining AI 

Some of the proposed definiƟons of AI aƩempt to focus on generaƟve AI and large language 
models. There is concern over definiƟons that are too broad and include common technology like the 
calculator or that, conversely, are too narrow and could be outdated before the law goes into effect. For 
example, older types of AI, such as machine learning, can also present risk in legal pracƟce. 

High Risk Use of AI 

Proposed legislaƟon tends to focus on a risk‐based approach where a high‐risk use of AI would 
result in legally significant or similar effects on the provision or denial of (or access to) employment, 
educaƟon, housing, financial or healthcare services, and other significant goods, services, and rights. 
VariaƟons of the term “legally significant or similar effects” have spread from the E.U. to the U.S. and 
appear to be a likely standard of measuring the effects of decisions by AI. Whether humans are involved 
in the decision making also impacts the level of risk. Governance of AI oŌen turns on separaƟng low, 
medium, and high‐risk use cases and applying rules fit to risk level. 

Transparency 

Proposed legislaƟon in the U.S. and in other countries oŌen seeks to incorporate obligaƟons on 
deployers and/or developers to make public disclosures of the training data, personal informaƟon 
collected, decision‐making process, and impact of the AI output. CompeƟng concerns include intellectual 
property rights of developers and deployers. 

Assessments 

Higher risk uses of AI can trigger obligaƟons to conduct and document risk assessments and pre‐ 
and post‐launch impact tesƟng. In some high‐risk cases, red teaming (adversarial tesƟng) of generaƟve 
AI may become a standard for developers or potenƟally deployers. 

Other Law 

Proposed legislaƟon does not purport to override other exisƟng laws like HIPAA, COPPA, 
consumer privacy, confidenƟality, etc. 
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Issues for ConsideraƟon 

It is currently unknown what exactly will be required of lawyers and law firms who uƟlize AI 
tools. For example, an assessment of high‐risk uses of AI and disclosure of AI‐based decisions may be 
required based on proposed legislaƟon. 

It is possible that many aƩorneys and/or law firms could qualify as a deployer of AI, and the use 
of AI without meeƟng the prerequisites imposed by statutory obligaƟons such as making appropriate 
disclosures and conducƟng a risk assessment could result in a risk of financial and reputaƟonal harm. 

PotenƟal RecommendaƟons 

The AI and Governance SubcommiƩee will conƟnue studying any proposed AI legislaƟon and 
other AI governance iniƟaƟves to develop pragmaƟc recommendaƟons to the Texas Bar. The 
subcommiƩee will also consider principles and norms that should guide the development of legal AI 
tools. ConƟngent upon this commiƩee’s work, the taskforce may consider recommendaƟons regarding 
the following: 

1) the tracking and monitoring of legislaƟon and governmental agency regulaƟons for potenƟal 
publicaƟon to Texas aƩorneys, so that they can use AI in accordance with legal obligaƟons 

2) idenƟficaƟon of governance trends and the possible consideraƟon of AI‐focused legislaƟve 
proposals in Texas 

3) methods for creaƟng and evaluaƟng values and norms for the use of AI in legal technology, 
including tools to help ensure that results generated by AI tools are valid and unbiased 

4) using informaƟon gathered in monitoring trends and legislaƟon, provide a sample template 
allowing aƩorneys and law firms to evaluate and/or document their use of AI 

Employment Law 

Overview 

Whether you are a Texas lawyer represenƟng Texas employees or Texas employers, or a lawyer 
liƟgaƟng on behalf of or against naƟonal employers operaƟng in Texas, it is criƟcal to be aware of the 
many ways in which AI is impacƟng the modern workplace. Use of AI within law firms for employment or 
HR purposes can also raise risks and obligaƟons. 

Widespread Use of AI in Employment PracƟces 

AI tools are being extensively used by businesses for screening job applicants. AI is also 
employed in various aspects of human resource management, including recruitment, hiring, training, 
retenƟon, and evaluaƟng employee performance. 

PotenƟal Bias and DiscriminaƟon 

Despite the potenƟal to eliminate bias, current AI applicaƟons might inadvertently perpetuate 
exisƟng biases, leading to unintenƟonal discriminaƟon. Examples include: 

1) AI tools rejecƟng applicants with resume gaps, potenƟally discriminaƟng against individuals with 
disabiliƟes or those who took parental leave 

2) overlooking older workers due to smaller digital footprints on social media and professional 
plaƞorms 
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LegislaƟve Responses to AI in Employment 

There's an increasing trend in city and state legislatures to introduce AI‐focused bills. Notable 
examples include: 

1) California's draŌ AI regulaƟon and legislaƟve proposals to regulate AI's use in employment 
2) New York City's Local Law 144 requiring bias audits for automated employment decision tools 
3) proposals in other states like Illinois and Vermont focusing on regulaƟng AI in employment 

decisions and employee monitoring 
4) At the federal level, there are proposals like the ArƟficial Intelligence Research, InnovaƟon, and 

Accountability Act of 2023 (AIRIA) and the Algorithmic JusƟce and Online Plaƞorm Transparency 
Act aimed at regulaƟng discriminatory algorithms and allowing government intervenƟon against 
AI‐induced discriminaƟon. 

PotenƟal RecommendaƟons 

This commiƩee will conƟnue to study what developments may occur in this area. PotenƟal 
recommendaƟons that the taskforce may later recommend include: 

1) advising the Labor and Employment SecƟon to list all legislaƟon and regulaƟons that 
pracƟƟoners in this area should be aware of 

2) inasmuch as lawyers are employers as well, recommending that the State Bar publish a lisƟng of 
legislaƟon and regulaƟons in this area 

Family Law 

Overview 

Texas family law aƩorneys tend to be early adopters of technology. Family law is a fast‐paced 
field with a high volume of cases, demanding a high level of professional efficiency. 

Digital Evidence in Family Law 

With over 85% of Americans using smartphones, digital media such as audio recordings, emails, 
texts, social media posts, and GPS data have become ubiquitous in family law cases. The handling of 
these extensive and voluminous personal records is a criƟcal aspect of family law pracƟce. 

Misuse of Digital Data 

Given the emoƟonally charged nature of family law and the inherent lack of trust between 
parƟes, there's a notable issue with the misuse of digital data. 

AI’s Role in Enhancing Efficiency 

AI has the potenƟal to significantly enhance efficiency in family law, similar to past technological 
advancements like fax machines, scanners, email, and eFiling. However, AI differs in its autonomy, 
operaƟng without skilled oversight and ethical constraints, and producing sophisƟcated results. 

Use of AI by Self‐Represented LiƟgants 

A majority of Texas family law cases involve liƟgants without legal counsel. Many of these self‐
represented liƟgants turn to free online AI soluƟons to compensate for their lack of legal knowledge. 
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Legal Aid and AI 

Legal aid associaƟons are developing AI avatars to assist clients with inquiries and court 
preparaƟon. 

AI’s PotenƟal for Family Law Cases 

Family law aƩorneys should consider uƟlizing AI to streamline document management, increase 
efficiency, and enhance communicaƟon with clients, while safeguarding courts against potenƟal misuse 
and avoiding ethical entanglements. 

There are many potenƟal benefits of incorporaƟon of AI systems for family law aƩorneys: 

1) Discovery:  AI document management systems can be used to streamline discovery by proposing 
and narrowing relevant discovery requests and objecƟons. Voluminous documents can be sorted 
and scanned to idenƟfy responsive records and flag privileged communicaƟons that might 
otherwise escape detecƟon. These systems can eliminate duplicaƟon, idenƟfy frivolous, 
repeƟƟous, and bad faith responses, objecƟons, and nonanswers, and then draŌ requests for 
sancƟons or to compel. 

2) Document Management:  AI systems can independently evaluate records, categorizing them 
and organizing them by content. These systems can summarize the records as a whole or by 
category, no maƩer how voluminous, and then retrieve certain records based on natural 
language descriptors. Rule of Evidence 1006 summaries can be easily generated and readied for 
submission in court in lieu of offering separate and numerous exhibits. 

3) Contracts:  AI systems can draŌ, review, compare, and summarize contracts and draŌs, to 
facilitate the creaƟon of pre‐ and post‐nupƟal agreements, AID’s, and other seƩlement 
agreements. 

4) Improved CommunicaƟons:  Client hand‐holding consumes a significant amount of Ɵme for 
lawyers and staff, parƟcularly in solo and small firms. Online chatbots and virtual assistants can 
provide simple answers to common client quesƟons, easing the administraƟve burden on staff, 
increasing efficiency, and eliminaƟng wasted billable hours. Witness prep for deposiƟons and 
trial can be bolstered or even replaced with AI training. This is parƟcularly useful for self‐
represented liƟgants who have no other source of guidance. Legal Aid services are already 
implemenƟng online training bots for clients and low income nonclients alike which may soon be 
made freely available to the general public. 

5) Trial PreparaƟon:  By analyzing strengths and weaknesses of claims, AI systems can idenƟfy 
evidenƟary gaps and recommend addiƟonal discovery requests, responses, and necessary 
witnesses. These systems can recommend and create demonstraƟve exhibits that appeal to 
certain judges or jurors. Trial briefs can be generated during contested hearings for submission 
during closing argument. Postjudgment moƟons can be generated from analysis of transcripts, 
for use as moƟons for new trial and polished appellate briefs. 

6) Tracing:  Successful tracing of separate property requires meƟculous record keeping and clear 
presentaƟon of complex concepts. AI can apply and compare various tracing methods and 
idenƟfy potenƟal gaps that could be fatal to a tracing analysis. It can prepare Ɵmelines and 
summaries to bolster the presentaƟon, possibly eliminaƟng the need for expert tesƟmony in 
some tracing cases. 

7) Social Media:  There is rarely a family law hearing that does not involve social media evidence. 
Unfortunately, there are many social media plaƞorms, and search features are generally 
inadequate for sweeping and thorough inspecƟon. AI can conƟnually scan and monitor social 
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media for useful informaƟon about parƟes or witnesses, or posts indicaƟng bias of potenƟal 
jurors. This would be of great value in presenƟng moƟons to transfer venue under TRCP 257. 

PotenƟal Risks  

While the potenƟal benefits are numerous, so too are the risks of misuse and abuse. Family law 
lawyers must be able to anƟcipate, idenƟfy, and respond to these situaƟons. 

1) Falsified Records:  Free AI websites can easily create fake, manipulated, forged, and pseudo 
documents and records that frequently escape detecƟon. Government records (passports, 
driver’s licenses, search warrants, protecƟve orders, deportaƟon orders) and personal records 
(medical, drug tests, uƟlity bills, real estate documents, bank statements) can be obtained in 
seconds, for a minimal cost. Fake emails, texts, audio recordings, and social media posts may be 
indisƟnguishable to a nonexpert without applicaƟon of AI detecƟng soŌware.  

2) Medical Lay Opinions:  Parental observaƟon and opinion of their child’s medical, mental and 
emoƟonal condiƟon is commonly admiƩed in family law hearings. The basis for these opinions is 
explored on voir dire or during cross examinaƟon to test the credibility of the parent’s tesƟmony. 
Parents oŌen report relying on input from the children’s treaƟng physicians. However, as AI 
chatbots replace personal interacƟons with medical professionals, opinions based on doctor’s 
recommendaƟons may be deemed unreliable. This is exacerbated by the recent trend of AI 
systems being quietly trained by unsophisƟcated workers to anthropomorphize 
communicaƟons—emoƟng to show seemingly real empathy and thus soothe frightened 
paƟents. Mimicry of empathy and humanity by AI can manipulate human emoƟon and sway 
outcomes in impercepƟble ways.  

3) EdiƟng of Digital Media:  “Deep fakes” are ficƟƟous digital images and videos. They are created 
with simple, free apps currently available on both Apple and Android smart phones. With a few 
clicks or taps, AI can manipulate digital media and create seemingly authenƟc photos and videos 
that easily fool unwary recipients. AI detectors flag suspicious files, but they are not foolproof. 
AƩorneys should rouƟnely run all digital photos through AI detectors. 

4) Caller ID spoofing:  Spoofing is the falsificaƟon of informaƟon transmiƩed to a recipient phone’s 
display that disguises the idenƟty of the caller. The technique enables the user to impersonate 
others by changing the incoming phone number shown on the receiving phone. In this way, 
someone can fabricate abusive, repeated, or harassing calls and texts seemingly originaƟng from 
one spouse, parent, paramour, child, law enforcement or CPS. The perpetrator can create a 
mountain of false evidence while hiding behind AI anonymity. AI systems can be instructed to 
inundate a recipient with nonstop harassing messages or calls, without leaving any digital 
footprint on the perpetrator’s phone or computer. By evaluaƟng years of messages and emails, 
the AI system can mimic the vicƟm’s speech and emoji paƩerns—a key element of admissibility. 
Further, AI spoofers can be used to fraudulently obtain or circumvent liability for life‐long 
protecƟve orders under Tex. Code Crim. Pro. 7b for stalking by digital harassment. And because 
these systems do not work through the service provider, third‐party discovery from the phone 
company will appear to confirm that the calls or messages originated from the spoofed number, 
lending an air of credibility to the ruse. 

5) Voice Cloning:  Voice cloning apps and websites allow someone to convincingly spoof the voice 
of any other person with only a single audio sample of the target. Someone with dozens of 
voicemails and recorded conversaƟons from years of marriage, or even a recorded deposiƟon, 
can use these systems to create audio files that require an AI detector or forensic expert to 
detect. 
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6) Data Analysis ManipulaƟon:  AI systems can be used to subtly modify large data sets, corrupt 
legiƟmate data analysis, and generate false conclusions that appear legiƟmate and are only 
detectable by compeƟng expert review. They can fabricate peer review and approval, 
circumvenƟng the rigorous gatekeeping process that would otherwise be required for 
admissibility. This allows lay witnesses to present false opinions as verified scienƟfic fact, or as 
the basis for a law‐expert opinion. 

7) DisseminaƟon of MisinformaƟon:  As described above, AI can monitor and find useful social 
media evidence. However, it can also wield the power of social media to maliciously generate 
false informaƟon and evidence. AI can be unleashed to wage a social media disinformaƟon 
campaign. It can flood various plaƞorms in a reputaƟon manipulaƟon campaign targeƟng the 
judge, opposing counsel, parƟes, or witnesses. It can untraceably tamper with or poison a jury 
pool, spreading lies or false legal posiƟons and authority. It can significantly damage the 
reputaƟon of court parƟcipants, enabling the other side to provide negaƟve reputaƟon 
tesƟmony to undermine the credibility of opposing witnesses. And these efforts could create 
sufficient taint to legiƟmately support a moƟon to recuse or venue transfer moƟon under TRCP 
257. 

8) Facilitated Hacking:  Hackers use AI systems to breach secure cloud databases and obtain 
unauthorized access to sensiƟve personal informaƟon. Client’s financial, medical, or personal 
communicaƟons, including aƩorney‐client privileged emails, could be surrepƟƟously obtained. 
Moreover, hackers can target law firms seeking to break into their secure servers, obtaining 
access to all privileged records and client files. Lawyers should quesƟon the source of such 
informaƟon, so as not to run afoul of criminal prohibiƟons on use of stolen digital data, such as 
the Texas Penal Code 16.04. AddiƟonally, these systems can hack daƟng apps and target unwary 
spouses for romanƟc entrapment using AI chatbot baiƟng. 

9) Voluminous Records: One of the great benefits of AI is the handling of voluminous records: 
thousands of documents, millions of emails, or decades of bank statements and canceled 
checks. Through AI analysis, there is the possibility that all could be categorized and summarized, 
potenƟally one day without human oversight. However, there remain important quesƟons about 
the validaƟon of such tools and the ongoing role of human oversight. The commiƩee will explore 
how to address risks presented by greater use of this technology.  

10) Local Rules and Court PracƟces: AI systems can analyze a court parƟcipant’s public life and social 
media presence, seeking leverage for inappropriate strong‐arming and manipulaƟon. In a similar 
way, the systems can be unleashed on a judge’s personal and professional history, determining 
personal predilecƟons, biases, and likely outcomes. The old saying, “A good lawyer knows the 
law. A great lawyer knows the judge,” takes on new meaning when the knowledge includes a 
detailed and thorough psychological and historical evaluaƟon of the judge.  

PotenƟal RecommendaƟons 

1) Increase Texas lawyers' awareness of the benefits and risks of AI by expanding the number of 
CLEs and arƟcles regarding same. 

2) Consider 1 hour of MCLE per year requirement to meet the technical competency and 
proficiency requirements of Texas Disciplinary Rules of Professional Conduct, Rule 1.01 
Comment 8. 

3) Examine and review TRCP 13 Effect of Signing Pleadings, MoƟons, and Other Papers: SancƟons 
to ensure that trial and appellate courts have adequate remedies regarding AI‐ generated 
misinformaƟon or hallucinaƟons. 

4) Increase and support AI integraƟon for low‐income and pro bono legal service providers. 

13



5) Annually review AI and its uƟlizaƟon and risk for Texas lawyers. 
6) ConƟnually review other State Bar and naƟonal legal organizaƟons’ reviews and 

recommendaƟons regarding AI and the legal profession. 
7) Periodically review state and federal laws regarding AI and advise Texas lawyers of any changes 

that would or could affect the pracƟce of law. 
8) Ensure that Texas judges are rouƟnely provided with current informaƟon regarding the benefits 

and risks of AI. 
9) Begin exploring with AI vendors a working relaƟonship for potenƟal use by Texas lawyers, similar 

to the State Bar’s access to Fastcase. 
10) Update predicate manuals to have enhanced materials and examples for offering or challenging 

digital evidence. 

Healthcare 

Overview 

Complex RegulaƟon of Medical AI 

The U.S. Food and Drug AdministraƟon (FDA), U.S. Department of Health and Human Services 
(HHS), Centers for Medicare and Medicaid Services (CMS), state medical boards and others have 
overlapping and complementary jurisdicƟon over AI in healthcare and life sciences. The use of AI in 
healthcare raises important opportuniƟes for new treatments, improved medical decision making, and 
access to care and defragmentaƟon of the healthcare system. At the same Ɵme, AI in healthcare poses 
unique risks and challenges to exisƟng regulatory and legal rules such as the learned intermediary and 
the disƟncƟon between devices and pracƟcing medicine. Lawyers in this space will face uncharted 
territory as the technology evolves. 

Dependence on IT, the Internet, and Cloud CompuƟng 

Healthcare providers heavily rely on informaƟon technology, the Internet, and cloud compuƟng, 
necessitaƟng the protecƟon of paƟent data privacy, especially when AI is involved. 

HIPAA Compliance and PaƟent Data ProtecƟon 

Healthcare providers are bound by the Health Insurance Portability and Accountability Act 
(HIPAA) to protect paƟent health informaƟon (PHI). They use Electronic Health Record (EHR) systems, 
such as EPIC and Cerner, where AI is likely uƟlized to assist healthcare providers and business associates. 

Third‐Party SoŌware and AI Risks 

Given the reliance on cloud compuƟng, it's probable that third‐party SoŌware‐as‐a‐Service 
(SaaS) providers use AI. Large cloud compuƟng providers like Amazon offer AI‐as‐a‐Service (AIaaS) to 
manage vast data volumes, which healthcare providers and business associates may use. However, the 
usage of AI by SaaS can pose risks to PHI if healthcare providers do not thoroughly review and negoƟate 
online terms of service, click agreements, and privacy policies. 

Complexity of AI in Healthcare 

AI is involved in various healthcare aspects, including record keeping, diagnosƟc imaging, triage, 
prescripƟon dispensing, billing, staffing, and paƟent saƟsfacƟon evaluaƟon. The integraƟon of AI in 
healthcare legal departments combines the complexiƟes of healthcare, AI, and the law, necessitaƟng 
tailored guidance. 
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PotenƟal RecommendaƟons 

1) Engagement with Healthcare IT Professionals:  The State Bar should interact with Chief Legal 
Officers (CLOs), Chief InformaƟon Officers (CIOs), Chief Privacy Officers (CPOs), Chief InformaƟon 
Security Officers (CISOs), and risk management professionals to understand their perspecƟve on 
AI use in healthcare. 

2) Public InformaƟon and Awareness:  Provide accessible informaƟon to lawyers and the public 
about AI's current use in healthcare, its impact on paƟent care, and paƟent rights. 

3) ConƟnuing Legal EducaƟon Programs:  Offer CLE programs for lawyers and judges to understand 
how healthcare providers, device manufacturers, covered enƟƟes, business associates, and 
subcontractors use AI. This understanding is crucial for the protecƟon of safety and efficacy, 
paƟent care and rights, physical judgement, and PHI and to assist these enƟƟes effecƟvely. 

Legal EducaƟon 

Overview 

Importance of Understanding AI in Legal EducaƟon  

Recognizing the significant influence that AI has on the ethical pracƟce of law and case 
management in courts, it's essenƟal for law school educaƟon to address how AI affects these areas. This 
understanding is crucial for preparing law students for their future roles as lawyers and judges. 

AI as an EducaƟonal Tool 

AI can be beneficial for law students to beƩer comprehend the pracƟce of law, which would 
ulƟmately benefit all lawyers and judges. However, there's a concern that an overreliance on AI could 
lead to a deficiency in the essenƟal skills and knowledge required for legal and judicial careers. 

Experiences with GeneraƟve AI in Law Schools 

Early experiences with generaƟve AI reflect some of the persistent concerns over its use by law 
students. 

1) The University of Michigan Law School prohibited the use of ChatGPT on student applicaƟon 
essays. 

2) The University of California Berkeley School of Law adopted a formal policy on the use of AI by 
students but did not pass an outright ban. 

3) In a study analyzing ChatGPT’s performance on the bar exam, Chicago‐Kent College of Law 
professor Daniel Katz and Michigan State College of Law professor Michael Bommarito found 
that the AI got answers of the MulƟstate Bar Exam correct half of the Ɵme, compared to 68% for 
human test takers. 

4) Law professors at the University of Minnesota Law School conducted a study which showed 
ChatGPT performing on average at the level of a C+ student, earning a low but passing grade in 
four courses. The same researchers authored a follow‐up study, Lawyering in the Age of ArƟficial 
Intelligence, in November 2023. It found that while use of AI led to consistent and significant 
improvements in the speed of law students’ work on common legal tasks (enhancing it by as 
much as 32%), AI did not really improve the quality of the work. 

5) Legal wriƟng professors interviewed by the ABA Journal who used ChatGPT in wriƟng classes 
concluded that the AI tool can model good sentence structure and paragraph structure and aid 
in summarizing facts. 
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The use of AI in law schools can present the opportunity for certain efficiencies and familiarize 
students with technology used in pracƟce, but AI is no subsƟtute for a student’s own analysis. 

PotenƟal RecommendaƟons 

1) Balancing AI Use with TradiƟonal Learning:  A pracƟcal soluƟon suggested is to modify legal 
educaƟon to encourage AI use among law students. At the same Ɵme, it is recommended that 
students be required to orally explain their research papers to ensure they retain criƟcal thinking 
and understanding skills. 

2) CollaboraƟon with Legal EducaƟon InsƟtuƟons:  The State Bar should collaborate with law 
school deans and law professors to focus on using AI in pracƟcal law courses, thereby enhancing 
the pracƟcal aspects of legal educaƟon with AI technology. 

3) Mandatory ConƟnuing Legal EducaƟon (MCLE) on AI:  The recommendaƟon includes the State 
Bar mandaƟng MCLE courses about the ethical and pracƟcal uses of AI for young lawyers, 
parƟcularly in the first five years following their passing of the bar exam. 

4) AI Summit:  Consider recommending that the State Bar of Texas hold an “AI Summit,” to which 
deans of the ten Texas law schools will be invited and encouraged to bolster technology law 
offerings to students, including but not limited to generaƟve AI. 

5) Mandatory Court on AI for Recent Graduates:  Consider a requirement for recent law school 
graduates, along the lines of the mandatory IntroducƟon to pracƟce course currently in place, to 
complete a CLE course on the benefits and risks of generaƟve AI. 

6) Ongoing Study:  Consider ongoing review and study of AI‐related issues by the State Bar due to 
its rapid evoluƟon and the advanced rate of adopƟon within the legal profession. Such ongoing 
study could include outreach to Texas law schools and providing guest speakers on the subject of 
generaƟve AI. 

The State Bar should encourage law schools to address AI topics in these Law School Courses: 

TOPICS  LEGAL EDUCATION POINTS 

1L Courses Which Should Include AI  Legal Research WriƟng 
CommunicaƟon & Legal reasoning 
FoundaƟon of the Legal profession 
Civil Procedure 
Legal Analysis & Persuasion  

2L & 3L Courses Which Should Include AI  AdministraƟve Law 
Basic Federal Income TaxaƟon 
Business AssociaƟons 
Civil Procedure II 
ComparaƟve Law 
ConsƟtuƟonal  
Criminal Procedure 
Conflict of Laws 
Estates and Trusts 
Evidence 
InternaƟonal Law 
Law Office Management 
Professional Responsibility 
Remedies 
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Secured TransacƟons 

 

PracƟcal Uses 

The legal community in Texas would benefit from a consideraƟon of the possible pracƟcal uses 
of arƟficial intelligence. 

PotenƟal RecommendaƟons 

1) EducaƟonal Outreach:  We recommend the development of a self‐service presentaƟon (slide 
deck) covering pracƟcal use cases and examples of responsible uses of AI. Bar members can 
review the presentaƟon themselves, and we also recommend that it be presented at each bar 
secƟon meeƟng at least once in 2024. To incenƟvize parƟcipaƟon, we suggest offering CLE 
credits to aƩendees. 

2) Bar Magazine ArƟcles: To ensure that informaƟon reaches every member of the bar community, 
we propose the creaƟon of concise one‐ or two‐page arƟcles that cover similar content to the 
presentaƟon. These can be disseminated through the bar associaƟon's email newsleƩers or 
magazines, specifically tailored to cater to a less technical audience. The aim is to provide 
accessible and digesƟble insights into the world of AI and its relevance to legal pracƟce. 

3) Paralegal Empowerment: Recognizing the vital role paralegals play in the legal ecosystem, we 
recommend dedicaƟng a one‐page arƟcle in the Texas Bar Journal and Texas Paralegal Journal. 
This content should be tailored to address the unique perspecƟves and responsibiliƟes of 
paralegals, making the integraƟon of AI concepts relevant to their daily tasks. 

4) Community Building:  Fostering a sense of community and shared learning is crucial. We are 
considering recommending the creaƟon of an AI affinity group that meets quarterly. This group 
would serve as a plaƞorm for members to share success stories, exchange insights, and 
collecƟvely navigate the challenges posed by AI in the legal profession. 

5) Business Mentor Program:  To bridge the gap between tech‐forward lawyers and those seeking 
guidance, we would like to explore designing a business mentor program for bar members. 
Experienced lawyers well‐versed in technology can mentor another bar member, sharing ideas 
on how to incorporate tech into their pracƟce. This could be designed in coordinaƟon with 
supporƟng reƟring lawyers who want to transiƟon their pracƟce to the next generaƟon of 
aƩorneys. 

6) Scholarship Fund for Upskilling:  Acknowledging the financial consideraƟons of adopƟng AI 
tools, we propose the establishment of a scholarship fund. Bar members can apply for funds to 
purchase AI tools or reduce the cost of upskilling during this period of technology transiƟon for 
the profession. AddiƟonally, exploring potenƟal bar discounts on AI tools would further support 
this iniƟaƟve. 

7) List of Social Media Resources:  We recommend compiling a list of reputable groups and 
associated social media accounts on LinkedIn and Facebook so that bar members can conƟnue 
to learn about AI in bite‐size amounts over the course of the next few years. 

JusƟce Gap 

Overview 

The “JusƟce Gap” refers to the tremendous unmet need for legal services among low‐income 
persons. The Legal Services CorporaƟon (LSC) 2022 JusƟce Gap Study revealed that 92% of the civil legal 
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problems of low‐income Americans did not receive any or enough legal help. Nearly three‐quarters 
(74%) of low‐income households experienced at least one civil legal problem in the previous year.  A 
third (33%) of low‐income Americans had at least one problem they aƩributed to the COVID‐19 
Pandemic. (hƩps://www.lsc.gov/iniƟaƟves/jusƟce‐gap‐research) 

How Might Legal AI Help? 

Legal AI technology will impact the jusƟce gap on two fronts. First, by making lawyers more 
producƟve and thus allowing them to serve more clients, more quickly. Second, via self‐help legal tools, 
in the form of chatbots, designed to be used directly by consumers. 
(hƩps://www.lawnext.com/2023/09/thoughts‐on‐promises‐and‐challenges‐of‐ai‐in‐legal‐aŌer‐
yesterdays‐ai‐summit‐at‐harvard‐law‐school.html) 

What Are the PotenƟal Challenges or Piƞalls? 

ParƟcularly with respect to consumer self‐help legal tools, there will be huge challenges in 
ensuring that data used in legal AI systems is valid and that legal answers consumers receive can be 
trusted. The subcommiƩee will survey Texas legal aid providers regarding how they plan to use AI tools 
in the provision of client services and also directly to clients in form of chatbots (Texas Legal Services 
Center is beginning to test chatbot technology as a component of its virtual court kiosks, only for the 
purpose of helping people use the kiosks (hƩps://www.tlsc.org/kiosks)). 

PotenƟal RecommendaƟons 

The SubcommiƩee may study and make recommendaƟons regarding the following:  

1) strategies for ensuring that direct‐to‐consumer legal AI tools provide valid informaƟon that is 
usable and effecƟve in helping solve legal problems  

2) how to ensure self‐help legal AI tools are accessible to people who may have limited internet 
access or low proficiency in using computers and mobile devices, or who are non‐English 
speakers 

3) ideas for supporƟng Texas legal aid providers as they build out their own legal AI tools  
4) how to address the potenƟal for unequal access to AI technology; that is, that legal aid providers 

will be shut out of access to expensive AI tools which may be accessible only by big firms and 
corporaƟons; encourage legal technology vendors to provide low‐cost access to such tools 

5) the potenƟal for AI technology to help with dispute resoluƟon and dispute avoidance  
6) ideas for innovaƟve legal services plaƞorms based on AI 

Areas for AddiƟonal Research 

The taskforce idenƟfied areas where addiƟonal research would be helpful. 

1) The Use of AI by Texas Lawyers:  The taskforce proposes to poll members of the Texas Bar to 
gain insight into how quickly the use of AI is spreading in the legal profession, and what AI tools 
are being used. 

2) The Use of AI by the Judiciary: The taskforce proposed to poll members of the judiciary to gain 
insight into how AI is being used by and in the courts. 

3) PracƟcal ApplicaƟon of AI:  The taskforce proposes idenƟfying examples of Texas lawyers and 
judges applying AI to their work. 
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4) Responses to AI in Other States: Taskforces or commiƩees in several states are studying the 
implicaƟons of AI in the pracƟce of law. The taskforce is monitoring these efforts and will 
consider the findings and recommendaƟons that result from them. 

CollaboraƟon 

As the taskforce idenƟfied issues that span the legal profession, it became apparent that these 
issues impact other interest groups such as the courts, law schools, and legal regulators, to name a few. 
The taskforce is planning to invite other stakeholders to an AI Summit in the spring of 2024 to conƟnue 
the discussion on the impact of AI on the legal profession.  

Conclusion 

In conclusion, the Taskforce for Responsible AI in the Law has begun to navigate the complex 
intersecƟon of AI and legal pracƟce. This interim report marks an iniƟal step in our journey, outlining key 
areas of focus and preliminary recommendaƟons. As we proceed, our work remains grounded in a 
commitment to thorough invesƟgaƟon and careful consideraƟon of AI's implicaƟons for the legal 
profession. Our ongoing efforts aim to responsibly integrate AI, balancing innovaƟon with the 
profession's foundaƟonal values and ethical standards. The taskforce will conƟnue to diligently explore 
these emerging challenges, ensuring our final recommendaƟons are informed, measured, and aligned 
with the evolving needs of the legal community. 
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Appendix A 

Glossary of Useful Terms 

The following definiƟons and key terms are helpful in understanding the report of the taskforce: 

1) Algorithm:  a step‐by‐step procedure or set of rules designed to perform a specific task or solve
a specific problem

2) ArƟficial Intelligence (AI):  the simulaƟon of human intelligence in machines, programmed to
think and learn like humans

3) Bias in AI:  the tendency of an AI model to make decisions that are systemaƟcally prejudiced due
to underlying assumpƟons in the algorithm or biases in the training data

4) Chatbot:  a computer program that simulates human conversaƟon through text or voice
interacƟons, oŌen powered by AI

5) ChatGPT:  a specific type of generaƟve large language model developed by OpenAI, designed to
create human‐like text based on the input it receives that uƟlizes deep learning and has been
applied in various fields including natural language understanding, content creaƟon, and
conversaƟon simulaƟon

6) Data Training:  the process of feeding data into an AI model to teach it specific behaviors and
paƩerns, allowing it to learn and make predicƟons or decisions

7) Deep Learning:  a subset of machine learning that uses neural networks with three or more
layers, allowing for more complex and abstract paƩern recogniƟon

8) Ethical AI:  refers to the pracƟce of using AI in a manner that aligns with accepted moral
principles and values, especially in terms of fairness, transparency, and accountability

9) GeneraƟve AI:  AI models that create new, original content such as text, images, or music, based
on the data they have been trained on

10) Large Language Model (LLM):  a type of machine learning model designed to understand and
generate human‐like text, used in various applicaƟons including content creaƟon and natural
language understanding

11) Machine Learning (ML):  a subset of AI, where algorithms allow computers to learn and make
decisions from data without being explicitly programmed

12) Natural Language Processing (NLP):  a branch of AI focused on the interacƟon between
computers and humans using natural language, enabling machines to read, interpret, and
respond to human language

13) Neural Network:  a computaƟonal model inspired by the way human brain cells work, used in
machine learning to process complex paƩerns and relaƟonships in data

14) OpenAI:  an arƟficial intelligence research lab consisƟng of the for‐profit OpenAI LP and its
parent company, the non‐profit OpenAI Inc. OpenAI is dedicated to advancing digital intelligence
and conducts research on various AI topics including machine learning, deep learning, and
natural language processing

15) Reinforcement Learning:  a type of machine learning where agents learn to make decisions by
receiving rewards or penalƟes based on the acƟons they take

16) Supervised Learning:  a type of machine learning where algorithms are trained on a labeled
dataset, which means the algorithm has access to an answer key while learning

17) Unsupervised Learning:  a type of machine learning where algorithms are trained without any
labeled response data, learning to idenƟfy paƩerns and structures within the input data
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Recommendations 
The Artificial Intelligence (“AI”) Summit Attendees’ discussion resulted in the following 
recommendations: 

• TRAIL should request a formal ethics opinion on the use of AI and generative AI by lawyers, 
including when it can be used and how to bill for its use. As a result of the discussion during 
the Summit, TRAIL Chair John Browning sent a request to the Professional Ethics 
Committee requesting an ethics opinion and has received a letter confirming that the PEC is 
working on preparing an ethics opinion in response to the request 

• For attorneys using AI, Texas Rule of Civil Procedure 13 places the burden of proof on the 
filer to ensure they understand what they are doing, while Chapters 9 and 10 of the Texas 
Civil Practice & Remedies Code (“CPRC”) require reasonable diligence from the filer. The 
Supreme Court's Rules Committee should clarify the rules without being specific to AI and 
generative AI. 

• The State Bar should educate lawyers and judges about the responsible use of AI and 
generative AI. This should include educational materials for judges, training on metadata, 
CLEs on prompting, data privacy, and responsible document sharing. Short-take CLE 
products and AI topics tailored to specific practice areas could also be effective. Education 
efforts could involve the Texas Access to Justice Commission (“ATJ”), the State Bar, pro 
bono groups, and other organizations, with resources provided on the State Bar website. 

• A toolkit should be created, focusing on AI and cybersecurity more broadly, written in plain 
language, and maintained by the State Bar. 

Executive Summary 
The Taskforce for Responsible AI in the Law held an AI Summit in Austin at the Law Center on 
February 26, 2024. Members of the Taskforce moderated sessions on several issues identified by 
the Taskforce as important to lawyers in addressing the risks and opportunities presented by AI and 
generative AI. Topics included ethical use of AI, addressing AI through legal education, 
cybersecurity and privacy concerns, use of AI in the courtroom, and AI and access to justice. The 
Taskforce invited stakeholders from across the legal community to attend the discussion. The group 
of approximately 40 attendees included Supreme Court Senior Justice Lehrmann, Rules Attorney 
Nina Hsu, representatives from several Texas Law Schools, a representative from Texas Health 
Resources, and representatives from State Bar Committees including the CLE Committee, the 
Court Rules Committee, and the Law Practice Management Committee.  

Ethical and Privacy Concerns 
The AI Summit discussion focused on how the existing ethics rules apply to AI, and whether the 
existing rules are adequate in providing guidance to attorneys on how to use AI ethically. The group 
also considered whether additional ethics rules are necessary to provide attorneys with guidance 
and to protect clients. 

The AI Summit attendees discussed AI broadly instead of focusing only on Generative AI. The AI 
Summit attendees noted that AI has become so pervasive in most technology applications that it is 
not feasible for attorneys to eliminate the use of AI, even if that were desirable. It would therefore 
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not be feasible for an attorney to effectively represent a client without in some way making use of 
AI. 

The AI Summit attendees also noted that ethical and effective representation of a client might 
require not using AI in some situations and using it judiciously in other situations. The possibility 
exists that as AI, particularly generative AI, becomes more pervasive, failing to utilize this 
technology might be unethical in that the attorney is not adequately using the tools available. 

2018 Ethics Opinion 680 requires lawyers to understand the technology they use, including cloud 
services. TRAIL’s Interim Report proposed requesting a formal ethics opinion on the use of AI by 
lawyers, including when it can be used and how to bill for its use. The discussion at the Summit 
supported this recommendation. 

An ethics committee should define due diligence for electronic services, as the level of risk varies 
among AI applications. 

Transparency in AI is expected to improve, and lawyers need to review privacy notices and terms of 
service. Debate exists on whether increasing the technology CLE requirement is necessary, as 
market forces may address the issue and lawyers learn about AI risks quickly. 

While the AI Summit discussion did not propose drafting additional ethics rules specifically 
addressing AI, the group did note that any new rules should be AI-agnostic, emphasizing the 
lawyer's responsibility for the contents of signed documents. 

AI in the Courtroom 
Discussion by the AI Summit attendees about the role of AI and generative AI tools in the courtroom 
focused on three areas: the use of AI by pro se litigants, the use of AI by attorneys, and the use of AI 
by court staff.  

Pro se litigants will likely use any available AI tools, especially if they are free and accessible. 
Courts may want to warn pro se litigants about the risks of AI and legal research, potentially through 
clerks, standing orders, or pro se and self-help centers. Concerns exist about pro se litigants 
becoming overconfident in their case due to AI-generated content. 

For attorneys using AI, Rule 13 places the burden of proof on the filer to ensure they understand 
what they are doing, while Chapters 9 and 10 of the CPRC require reasonable diligence from the 
filer. The Supreme Court's Rules Committee could clarify the rules without being specific to AI and 
generative AI. In addition to the risks inherent in using AI, there are potential benefits for attorneys. 
For instance, a free AI tool that checks citations for hallucinations could benefit good actors. 

Nearly a quarter of judges use AI, and while responsible use in drafting opinions is permissible, 
requiring disclosure of AI use is not recommended. Standing orders educating about AI are 
encouraged, but those requiring disclosure are not. 

Deep fakes and the authenticity of evidence are concerns, and Texas Rule of Evidence 901 should 
be reexamined in this context. 
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Recommendations include reviewing educational materials for judges, considering pretrial 
hearings for evidentiary challenges, and providing training on metadata. Education efforts could 
involve the ATJ, State Bar, Pro Bono Law Group, and other organizations, with resources provided on 
the State Bar website. 

AI in Legal Education 
Law schools should be encouraged to address the challenges and benefits of technology and AI in 
their curricula. AI education could be embedded in legal writing courses or offered through short 
CLE presentations. The State Bar can support law schools by clarifying what "professional 
competence" means concerning AI and offering nuts-and-bolts education for new lawyers. 

Law students need to understand the terms of use of AI services, data privacy, and the complexity 
of de-identification. 

CLEs on prompting, data privacy, and responsible document sharing could be helpful. Short-take 
CLE products and AI topics tailored to specific practice areas could also be effective. 

Real-time, AI-driven spoken communication might transform how people learn about AI. 

AI and Cybersecurity 
AI is being used to create more effective phishing emails and malware, with threat actors patiently 
collecting information before attacking. 

Continuous training is crucial for all staff members, not just attorneys. Cybersecurity issues need to 
be translated into plain language for better understanding. Solo and small firm attorneys need 
resources and toolkits, particularly regarding cyber insurance. 

The State Bar could remind attorneys about the availability of cybersecurity insurance and 
resources. Cyber insurance requires affirmative steps to protect data and may not cover all 
potential problems. 

Lawyers should understand where their data resides and take advantage of free resources for 
training and risk assessments. 

A toolkit should be created, focusing on AI and cybersecurity more broadly, written in plain 
language, and maintained by the State Bar. 

AI and Access to Justice 
The AI Summit attendees discussed the potential benefits of AI and generative AI for increasing 
access to justice. However, many attendees also expressed concern that AI and generative AI is not 
an adequate substitute for qualified legal assistance. Concerns were raised about over-reliance on 
AI and generative AI as a method of providing low-cost legal services. Some members of the group 
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proposed considering safe harbors or coverage for attorneys doing pro bono work with AI, while 
some members opposed this proposal. 

Other proposals included increasing support and funding for legal aid to serve as a testing ground 
for AI adoption and exploring the use of AI, including AI and generative AI videos, to create more 
educational and empathetic resources for pro se litigants. 
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The issue reappeared in 2012, during the 82nd legislative interim, when the House Judiciary and 
Civil Jurisprudence Committee was given the following interim charge (#5) regarding 
Alternative Litigation Financing: 
   
Study the public policy implications of lawsuit lending and its effects on the civil justice system. 
 
Chairman Tryon Lewis (R-Odessa) held a hearing on the topic on April 18, 2012.  A primer on 
the topic was prepared by the Texas Civil Justice League and the Texas Association of Defense 
Counsel (TADC) testified.  For your convenience, we are attaching both the primer and the 
testimony. The committee made the following conclusion in its report: 
 
This committee affirms that "consumer lending" serves a legitimate need in the Texas economy. 
While the committee believes that reasonable regulations may be appropriate, it makes no 
specific recommendation regarding the regulation of consumer lending and believes that no 
compelling reason to prohibit the practice has been offered. Regarding "Lawsuit Finance," it is 
the committee's opinion that companies engaged in lawsuit finance should have to disclose their 
financial arrangements with attorneys, and their financial interest in lawsuits. There should be 
limits on this discovery; for instance, attorneys should not be able to determine opposing 
counsel's legal strategy through discovery. This should still fall under the attorney/client 
privilege. But, because of the unique circumstances behind these types of cases, there should be 
exceptions to the attorney/client privilege when these types of investors become involved in a 
lawsuit. Plaintiffs deserve to know when a third party has an interest in their lawsuit and what 
that interest is, as does the defendant and opposing counsel. 
 
The full report can be found at (beginning on page 23): 
https://house.texas.gov/_media/pdf/committees/reports/82interim/House-Committee-on-
Judiciary-and-Civil-Jurisprudence-Interim-Report-2012.pdf 
 
During the 83rd Regular Session (2013), Representative Doug Miller (R-New Braunfels) and 
Senator Joan Huffman (R-Houston) filed HB 1595 and SB 927, respectively.  The house bill was 
heard in the House Judiciary and Civil Jurisprudence Committee on March 18, 2013, and a 
committee substitute was voted out on May 5, 2013, but never voted out of the House Calendars 
Committee.   This bill required full licensure of litigation funding entities and was prescriptive in 
terms of the provisions of financing agreements. The bill language can be found at: 
https://www.capitol.state.tx.us/tlodocs/83R/billtext/pdf/HB01595H.pdf#navpanes=0 
  
In 2015, 84th Legislative Session, Senator Kevin Eltife (R-Tyler) and Representative Tan Parker 
(R-Flower Mound) filed SB 1282 and HB 3094, respectively, an omnibus bill relating to the 
regulation of consumer credit transactions and the regulation of the Office of the Consumer 
Credit Commissioner. 
https://www.capitol.state.tx.us/tlodocs/84R/billtext/pdf/SB01282H.pdf#navpanes=0 
  
SB 1282 passed the Senate and was referred to the House Investments & Financial Institutions 
Committee.  Then-Representative (now-State Senator) Phil King (R-Weatherford) added an 
amendment in committee that proposed to authorize the Office of Consumer Credit 
Commissioner to regulate the industry and impose an annual cap on the industry’s interest rate to 

https://house.texas.gov/_media/pdf/committees/reports/82interim/House-Committee-on-Judiciary-and-Civil-Jurisprudence-Interim-Report-2012.pdf
https://house.texas.gov/_media/pdf/committees/reports/82interim/House-Committee-on-Judiciary-and-Civil-Jurisprudence-Interim-Report-2012.pdf
https://www.capitol.state.tx.us/tlodocs/83R/billtext/pdf/HB01595H.pdf#navpanes=0
https://www.capitol.state.tx.us/tlodocs/84R/billtext/pdf/SB01282H.pdf#navpanes=0
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36% (the industry was pushing a measure that would have capped their interest rate at 100%). 
The bill was ultimately killed in the House in the final days of the 84th legislative session.  
 
No legislative action was pursued in the 85th Legislative Session (2017).  
 
Beginning in 2017, the use of what we now refer to as “third party litigation funding” emerged in 
full force.  Instead of small dollar “loans” to consumers, the funding shifted to private investment 
in civil litigation in exchange for a portion of a settlement, judgment or some agreed value above 
the amount loaned to the claimant.  By its very nature, TPLF injects unknown third parties into 
matters whose only interest is increasing the return on their investment.  These third-party 
funders are sophisticated investors like venture capital firms or hedge funds, both in the United 
States, and abroad.  The federal General Accounting Office (GAO) reports $3.2 billion in assets 
were under litigation funding in 2022 alone.  
 
In 2019, during the 86th Legislative session, Senator Pat Fallon (R-Frisco) and Representative 
Matt Krause (R-Haslet) filed SB 1567 and HB  2096, respectively.  These bills did require 
disclosure of a litigation financing agreement but did not regulate interest rates or any aspects of 
the practice of litigation funding.  After significant pushback from politically conservative 
public-interest groups and law firms who use third-party financing in issue-oriented lawsuits, the 
bill authors declined to pursue the legislation.  
 
No legislative action was pursued in the 87th Legislative Session (2021).   
 
As mentioned before, in November of 2022, the Texas Civil Justice League requested this issue 
be referred to the Supreme Court Advisory Committee for rulemaking.  For reference, that letter 
is attached.  
 
No legislative action was pursued in the 88th Legislative Session (2023). 
 
Recently, the existence of third-party intervention in lawsuits has also gotten the attention of the 
plaintiff’s bar.  First and foremost, these funders are not attorneys and arguably fall under the 
auspice of the unauthorized practice of law. While they may not be arguing in the courtroom, 
they are clearly influencing litigation decisions including when to settle and for what amount.  As 
one lawsuit lender admitted, “We make it harder and more expensive to settle cases.” (J, 
Gershman, “Lawsuit Funding, Long Hidden in the Shadows, Faces Calls for More Sunlight,” 
Wall Street Journal, March 21, 2018, at wsj.com (quoting Allison Chock with Bentham IMF).  
 
Moreover, third party lawsuit lending is impacting the amounts ultimately received by the 
injured party.  As most representation of litigation on the plaintiff’s side is supported by 
contingency fee arrangements, the coupling of another percentage fee arrangement on top of the 
lawyer’s clearly reduces the amount ultimately recovered by the plaintiff. In some instances, the 
injured party ends up receiving less than the funder. A study conducted by Swiss Re Institute 
found civil cases involving third-party funders took 15 months longer to settle than cases where 
none was present. And, while longer cases might sometimes lead to greater rewards, these 
rewards are rarely passed on to the claimant, as cases involving third-party funders leave 

https://www.swissre.com/institute/research/topics-and-risk-dialogues/casualty-risk/us-litigation-funding-social-inflation.html
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claimants with 12 percent less in take-home settlement funds. This inequity seems contrary to 
public policy. 
 
Finally, the possibility of foreign adversaries using TPLF may threaten U.S. national and 
economic security. A 2022 letter from Sen. John Kennedy (R.-La.) to Chief Justice of the United 
States John Roberts and U.S. Attorney General Merrick Garland highlights this very concern, 
recognizing that “few safeguards exist in any form of law, rule, or regulation to prevent foreign 
adversaries from participating in civil litigation as an undisclosed third-party in our country’s 
federal courtrooms.” (https://www.kennedy.senate.gov/public/pressreleases?ID=1FBC312C-
94B8-409B-B0A3-859A9F35B9F5). Sen. Kennedy warns that “[m]erely by financing litigation 
in the United States against influential individuals, corporations, or highly sensitive sectors, a 
foreign actor can advance its strategic interests in the shadows since few disclosure requirements 
exist in jurisdictions across our country.” (see id). Examples include prolonged litigation 
affecting U.S. competition or the economy or access to confidential trade secret information for 
state purposes. Judges and parties have a right to know whether non-related interests are driving 
the litigation, and a mandatory disclosure rule would effectuate that right. 
 
In conclusion, we hope you find this legislative history useful as the Supreme Court Advisory 
Committee deliberates on this topic.  If we can be of further assistance, please do not hesitate to 
ask. 
 
Sincerely, 

 
Lisa Kaufman 
General Counsel 
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The Common Law Background
For centuries the common law has developed specific legal 
doctrines designed to protect litigants from third-party 
financial interests gaining control of their claims and de-
fenses. These doctrines include:

•	 Maintenance—malicious	 or	 officious	 intermeddling	
with a suit that does not belong to one, by assisting 
either party with money or otherwise to prosecute or 
defend; something done which tends to obstruct a 
court of justice or is against good policy in tending to 
promote unnecessary litigation and is performed under 
a bad motive. 

•	 Champerty—a	bargain	by	a	stranger	with	a	party	to	a	
suit, by which such third person undertakes to carry on 

the litigation at his own cost and risk, in consideration 
of receiving, if successful, a part of the proceeds or sub-
ject sought to be recovered. 

•	 Barratry—the	practice	of	exciting	groundless	legal	pro-
ceedings (also referred to as “common barratry”). 

The	Texas	Supreme	Court	has	held	that	Texas	does	not	rec-
ognize the English common law doctrine of maintenance, 
champerty,	and	common	barratry.	In	Harriet	W.	Bentinck	
v.	Joseph	Franklin	and	Galveston	City	Company,	38	Tex.	
458	(1873),	the	court	ruled:

Whether the English statutes prohibiting common 
barratry, maintenance and champerty have ever 
come to be regarded as a part of the common law of 

Background: What is ALF? In	his	interim	charges	to	House	committees,	Speaker	Joe	
Straus	has	asked	the	Committee	on	Judiciary	&	Civil	Jurisprudence	to	“study	the	public	policy	implications	of	lawsuit	lending	
and its effects on the civil justice system.” This charge responds to a growing national debate in the legal community regarding 
ethical questions raised by alternative litigation financing (“ALF”). ALF, also referred to as third-party litigation financing, is a 
practice in which investors provide funding to a litigant, usually in the form of a non-recourse loan, in return for a monetary 
interest	in	the	outcome	of	the	litigation.	Currently,	most	ALF	arrangements	involve	claimants,	but	nothing	precludes	defense	
financing	as	well.	Its	use	in	the	United	States	thus	far,	however,	appears	limited	primarily	to	litigation	involving	unsophis-
ticated claimants in the mass tort arena, where settlements of bundled claims can produce significant returns to investors. It 
does	not	appear	that	any	publicly-held	entities	have	yet	engaged	in	ALF	in	the	US,	though	the	changing	economics	of	legal	
practice	have	sparked	interest	in	equity	investments	in	law	firms	(a	more	indirect	form	of	ALF).	One	may	reasonably	expect	
that if ALF becomes the norm in large-scale litigation, publicly-held entities, pension funds, mutual funds, venture capital 
firms, and other entities may well participate. 

ALF originated in the United Kingdom and has spread to other common law jurisdictions, primarily Australia, New Zealand, 
and,	more	recently,	the	United	States.	Limitations	on	contingency	fees	and	bar	rules	that	permit	fee	sharing	between	attorneys	
and non-attorneys helped spur the creation of the ALF industry in the UK, where both publicly-held and private investment 
companies	regularly	invest	in	commercial	and	other	litigation.	According	to	the	American	Bar	Association,	ALF	has	become	a	
feature	of	complex	disputes	between	experienced	parties	with	substantial,	ongoing	litigation	in	UK	courts	and	supports	both	
offensive and defensive claims.    

Alarmed	by	the	trend	toward	increased	use	of	ALF,	late	last	year	the	American	Bar	Association	Commission	on	Ethics	20/20	formed	
a working group to solicit comments from interested parties respecting the ethical implications of “investor-owned” litigation and 
the	status	of	so-called	ALF	suppliers,	the	individuals	or	entities	that	buy	shares	in	lawsuits.	The	ABA	Commission’s	request	for	com-
ments	included	an	extensive	memorandum	discussing	the	relevant	common	law	and	disciplinary	rules.	Our	analysis	also	includes	the	
specific	Texas	statutory	provisions,	disciplinary	rules,	and	case	law	that	are	pertinent	to	ALF	arrangements.

Alternative Litigation Financing
Testimony	to	the	Texas	House	 
Committee	on	Judiciary	&	Civil	Jurisprudence	

TEXAS CIVIL JUSTICE LEAGUE          APRIL 18, 2012
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England, even in that country, we think, is some-
what doubtful. They have certainly not been so 
considered by the courts of this country, unless in 
the State of New York, which would be regarded 
as an exception to the rule. The English statutes, 
if not in terms, have been in principle adopted by 
the Legislatures of some of the States; but neither 
of the statutes passed in the reign of Edward I. nor 
Edward III., nor has that of 8 Elizabeth, c. 2; 12 
George I., c. 29; nor 32 Henry VIII., c. 9, ever been 
adopted by the Legislature of Texas.

If, then, they have not become a part of the common 
law of England, they form no part of our system.

It is more than probable that the political power of 
our State has never regarded the principle contained 
in the English statutes as necessary or applicable to 
the condition of our people. A law which would 
prevent the officious intermeddling in the suits of 
others, in no way concerning parties so interfering, 
might be a salutary law in any State or commu-
nity; but it cannot be denied that cases often present 
themselves to the profession in which a good man 
may do a service to humanity by espousing the cause 
of the weak against the strong.

The offense of common barratry is a species of im-
morality against which no law is necessary to warn 
the American profession.

The reasons which led to the enactment of 32 Henry 
VIII. do not exist in this country. In a country where 
all the lands embraced in what was once three king-
doms are owned by about eleven thousand persons, 
who form a strong landed aristocracy, such a statute 
as that of 32 Henry VIII. might serve to keep the 
land titles within these aristocratic limits; but in 
this country we have land for the millions; and if 
a lawyer helps his client to recover lands from the 
possession of another, and even takes a part of the 
land for his fee, if the right of his client is clear to 
the land, we are unable to see any immorality or 
breach of professioal ethics in the transaction. Yet 
it would certainly be very wrong for attorneys to 
become mere jobbers and speculators, to hunt up 
rotten titles and ferment litigation.  

As	indicated	in	the	Bentinck	opinion,	the	usual	context	for	
the common law defense of maintenance, champerty, and 
common barratry was in a dispute between an attorney and 
client over a fee agreement in which the attorney received a 
portion	of	the	client’s	land	in	an	action	for	the	recovery	of	
the	client’s	real	property.	The	origins	of	the	defense	lay	in	
the	preservation	of	feudal	tenures,	hence	the	court’s	holding	
that	Texas’	adoption	of	the	common	law	of	England	did	not	
include those parts of the common law inapplicable to the 
republic.

The Statutory Background: Barratry
Texas	has	long	recognized	the	criminal	offense	of	barratry.	
The	offense	existed	at	common	law,	and	the	Legislature	
codified	it	in	the	1879	Revised	Penal	Code.	The	Legislature	

has	included	barratry	in	each	revision	of	the	Penal	Code	
since	1879,	and	the	current	statute	(last	amended	in	2009)	
is	§38.12,	Penal	Code.	The	statutory	offense	of	barratry	is	
more narrowly circumscribed than the common law doc-
trine. A person commits barratry if, with intent to obtain 
an economic benefit the person:

(1)	 knowingly	institutes	a	suit	or	claim	that	the	person	
has not been authorized to pursue;

(2)	 solicits	 employment,	 either	 in	 person	 or	 by	 tele-
phone, for himself or for another;

(3)	 pays,	 gives,	 or	 advances	 or	 offers	 to	 pay,	 give,	 or	
advance to a prospective client money or anything of 
value to obtain employment as a professional from the 
prospective client;

(4) pays or gives or offers to pay or give a person money 
or anything of value to solicit employment;

(5) pays or gives or offers to pay or give a family member 
of a prospective client money or anything of value to 
solicit employment; or

(6) accepts or agrees to accept money or anything of 
value to solicit employment. 

The statute further prohibits a person from knowingly 
financing the commission of barratry, investing funds the 
person knows or believes are intended to further barratry, or 
knowingly accepting employment as a professional from an 
illegal solicitation of employment.  

Barratry	is	a	third	degree	felony	in	Texas.		The	statute	does	
not	apply	to	conduct	authorized	by	the	Texas	Disciplinary	
Rules	of	Professional	Conduct	or	a	court	rule.		The	statute	
also creates a separate offense of solicitation of professional 
employment, applying broadly to attorneys and health care 
providers,	but	classifies	the	offense	as	a	Class	A	misdemean-
or (unless it involves a repeat offender, in which case the 
offense is likewise a third degree felony). 

Sec.	82.065,	Government	Code,	governs	contingent	fee	
contracts and civil remedies for violations of state law and 
the	Disciplinary	Rules	related	to	barratry.	It	requires	a	
contingent fee contract for legal services to be in writing 
and signed by the attorney and client.  It further allows the 
client to void the contract if it was procured as a result of 
conduct	violating	the	laws	of	this	state	or	the	Texas	Disci-
plinary	Rules	of	Conduct	regarding	barratry	by	attorneys	or	
other	persons	(see	discussion	below).		During	the	2011	ses-
sion,	the	Legislature	amended	§82.065	to	allow	an	attorney	
who	was	paid	or	owed	fees	or	expenses	under	a	contract	
voided	under	this	section	to	recover	fees	and	expenses	based	
on a quantum meruit theory, if the client does not prove 
that the attorney committed barratry or had actual knowl-
edge, before undertaking the representation, that the con-
tract was procured as a result of barratry by another person.  
To recover the attorney must have reported the misconduct 
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as	required	by	the	Disciplinary	Rules,	unless	another	person	
already reported the conduct or the attorney reasonably 
believes that reporting would substantially prejudice the 
client’s	interest.	

The	2011	Legislature	also	added	a	new	civil	cause	of	action	
for barratry.  A client who brings a civil action to void a 
contract for legal services procured as a result of barratry 
may	recover	all	fees	and	expenses	paid	under	the	contract,	
fees	and	expenses	paid	to	any	other	person	under	the	
contract	(less	fees	and	expenses	based	on	quantum	meruit),	
actual	damages,	and	attorney’s	fees.		A	person	improperly	
solicited for a contract for legal services may also file a 
civil action, even though the person did not enter into the 
contract that violates the law or disciplinary rules.  If suc-
cessful,	the	person	may	recover	a	penalty	of	$10,000,	actual	
damages,	and	attorney’s	fees.	

The Ethical Background: Barratry, Conflict of 
Interest, Client Confidentiality, Fee Arrange-
ments, Independent Judgment

(1)	Barratry.	There	are	a	number	of	ethical	rules	that	may	
apply to ALF arrangements under certain circumstances. 
Rule	7.03,	Texas	Disciplinary	Rules	of	Professional	Con-
duct, broadly parallel the criminal and civil statutes pro-
scribing barratry. It reads as follows:  

(a) A lawyer shall not by in-person contact, or by regu-
lated telephone or other electronic contact as defined in 
paragraph (f), seek professional employment concern-
ing a matter arising out of a particular occurrence or 
event, or series of occurrences or events, from a prospec-
tive	client	or	nonclient	who	has	not	sought	the	lawyer’s	
advice regarding employment or with whom the lawyer 
has no family or past or present attorney-client relation-
ship	when	a	 significant	motive	 for	 the	 lawyer’s	doing	
so	is	the	lawyer’s	pecuniary	gain.	Notwithstanding	the	
provisions of this paragraph, a lawyer for a qualified 
nonprofit organization may communicate with the 
organization’s	members	 for	 the	 purpose	 of	 educating	
the members to understand the law, to recognize legal 
problems, to make intelligent selection of counsel, or to 
use legal services.  In those situations where in-person 
or telephone or other electronic contact is permitted by 
this paragraph, a lawyer shall not have such a contact 
with a prospective client if:  

(1)	the	communication	involves	coercion,	duress,	
fraud, overreaching, intimidation, undue influ-
ence, or harassment;  

	(2)	the	communication	contains	information	pro-
hibited	by	Rule	7.02(a)	;	or		

	 (3)	 the	 communication	contains	 a	 false,	 fraudu-
lent, misleading, deceptive, or unfair statement 
or claim. 

 
 (b) A lawyer shall not pay, give, or offer to pay or give 

anything of value to a person not licensed to practice 

law for soliciting prospective clients for, or referring cli-
ents	or	prospective	clients	to,	any	lawyer	or	firm,	except	
that a lawyer may pay reasonable fees for advertising 
and public relations services rendered in accordance 
with	this	Rule	and	may	pay	the	usual	charges	of	a	law-
yer referral service that meets the requirements of Oc-
cupational	Code	Title	5,	Subtitle	B,	Chapter	952.	

(2)	Champerty	and	Maintenance.	The	old	common	law	
doctrines of champerty and maintenance, though not 
recognized by judicial decision, are carried forward in part 
in	the	Texas	Disciplinary	Rules	of	Professional	Conduct	
as	well.	Rule	1.08	prohibits	certain	transactions	that	may	
compromise	the	lawyer’s	duty	of	fidelity	to	the	client.	It	
includes a provision barring a lawyer from accepting com-
pensation for representing a client from a person other than 
the client unless:  

	(1)	the	client	consents;	

	 (2)	 there	 is	no	 interference	with	 the	 lawyer’s	 indepen-
dence of professional judgment or with the client-law-
yer relationship; and 

	 (3)	 information	relating	to	representation	of	a	client	 is	
protected	as	required	by	Rule	1.05.		

The rule states further that a lawyer shall not acquire a pro-
prietary interest in the cause of action or subject matter of 
litigation	the	lawyer	is	conducting	for	a	client,	except	that	
the lawyer may: 

	(1)	acquire	a	lien	granted	by	law	to	secure	the	lawyer’s	fee	
or	expenses;	and	

	(2)	contract	in	a	civil	case	with	a	client	for	a	contingent	
fee	that	is	permissible	under	Rule	1.04.	

As stated by the comment to the rule:
This Rule embodies the traditional general precept 
that lawyers are prohibited from acquiring a pro-
prietary interest in the subject matter of litigation. 
This general precept, which has its basis in common 
law champerty and maintenance, is subject to spe-
cific exceptions 

developed in decisional law and continued in these 
Rules, such as the exception for contingent fees set 
forth in Rule 1.04 and the exception for certain ad-
vances of the costs of litigation set forth in paragraph 
(d). A special instance arises when a lawyer proposes 
to incur litigation or other expenses with an entity 
in which the lawyer has a pecuniary interest. A 
lawyer should not incur such expenses unless the cli-
ent has entered into a written agreement complying 
with paragraph (a) that contains a full disclosure of 
the nature and amount of the possible expenses and 
the relationship between the lawyer and the other 
entity involved.  

More	generally,	Rule	1.06	bars	a	lawyer	from	representing	
a person if the representation “reasonably appears to be 
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or	become	adversely	limited	by	the	lawyer’s	or	law	firm’s	
responsibilities to another client or to a third person or by 
the	lawyer’s	or	law	firm’s	own	interests.”		A	lawyer	may,	
however, proceed with the representation if the lawyer 
reasonably	believes	the	client’s	representation	will	not	be	
materially affected and each affected client consents to the 
representation after full disclosure. 

(3)	Fees;	Client	Confidentiality;	Professional	Independence.	
The terms of a particular ALF arrangement may also raise 
ethical issues with respect to the fees charged by the lawyer, 
the confidentiality of client information, and the profes-
sional independence of the lawyer. 

•	 A	lawyer	must	charge	a	“reasonable”	fee.	Specifically,	a	
lawyer may not “enter into an arrangement for, charge, 
or collect an illegal fee or unconscionable fee. A fee is 
unconscionable if a competent lawyer could not form a 
reasonable belief that the fee is reasonable.” 

•	 A	lawyer	may	not	disclose	confidential	client	informa-
tion to a third party or use client confidential infor-
mation	to	the	disadvantage	of	the	client,	except	under	
extreme	circumstances	or	 if	 the	client	consents	to	the	
disclosure. 

•	 A	lawyer	may	not	allow	a	person	who	pays	the	lawyer	
to render legal services for another to direct or regulate 
the	lawyer’s	professional	judgment	on	behalf	of	the	cli-
ent.	 	Moreover,	a	 lawyer	shall	not	practice	with	or	in	
any form of business that is authorized to practice law 
for a profit if a nonlawyer owns any interest in the busi-
ness or has the right to direct or control the professional 
judgment of the lawyer.   

Potential Legal and Ethical Issues with ALF
Within this framework of statutes and disciplinary rules, 
ALF	raises	a	complex	and	interlocking	set	of	legal	and	ethi-
cal	issues.	As	identified	by	the	ABA		Commission	on	Ethics	
20/20,	these	issues	may	be	summarized	as	follows:

•	 Confidentiality	and	Privilege.	In	order	to	evaluate	a	case	
for possible investment, an ALF supplier may ask an at-
torney for information protected by attorney-client or 
work	product	privilege.	As	discussed	above,	Rule	1.05	
broadly prohibits the disclosure of any confidential or 
privileged	 client	 communication	 without	 the	 express	
consent	of	the	client.		Such	information	may	include,	
for	example,	the	lawyer’s	assessment	of	the	client’s	case	
and	the	 likelihood	of	the	client	prevailing.	Moreover,	
even if the client consents to the disclosure of confi-
dential information to an ALF supplier and therefore 
waives privilege (if the communication is indeed privi-
leged), the privilege may not be reasserted against any 
other party to or interest in the suit.  In that event, the 
lawyer	 might	 likewise	 run	 afoul	 of	 Rule	 1.05(b)(2),	
which	bars	the	lawyer	from	using	the	client’s	confiden-
tial	 information	 to	 the	 client’s	 disadvantage	 without	
consultation with and consent of the client. Thus, it 
would appear that if a lawyer wishes to seek an ALF 
arrangement with respect to a client, the lawyer must 
obtain	the	client’s	consent	for	both	the	disclosure	of	in-
formation necessary to secure the ALF contract and the 

possible consequences of the disclosure of the informa-
tion in the litigation itself. This may not be completely 
known at an early stage in the lawsuit, however, creating 
a potentially difficult ethical issue that could materially 
affect	the	client’s	prospects	for	a	successful	outcome.

•	 Professional	Independence.	As	we	have	seen,	an	attor-
ney owes an ethical duty to his or her client to represent 
zealously	the	client’s	interests	and	to	exercise	indepen-
dent professional judgment on behalf of the client. The 
presence of a third party with a potentially significant 
interest in the outcome of the lawsuit raises the possibil-
ity	of	conflicts	between	the	client’s	desires,	the	attorney’s	
evaluation	of	the	client’s	best	interests,	and	the	financial	
interest of the ALF supplier. It is conceivable that the 
ALF supplier may even attempt to influence, directly or 
indirectly,	the	lawyer’s	handling	of	the	case.	Moreover,	
an attorney who both represents the client and invests 
in an ALF supplier that finances the suit faces the po-
tential	for	conflicts	between	the	client’s	interest	and	the	
attorney’s	financial	interest.			Consequently,	a	Texas	law-
yer seeking an ALF arrangement will have to consider 
Rules	1.06	 (conflict	between	 the	 lawyer’s	and	client’s	
interest),	1.08	(the	lawyer’s	acceptance	of	payment	for	
legal	services	by	a	person	other	than	the	client,	and	5.04	
(professional independence of the lawyer).

•	 Conflicts	of	Interest.	A	client	may	seek	his	or	her	attor-
ney’s	advice	when	deciding	whether	to	pursue	or	accept	
ALF for a particular claim. If the attorney advises the 
client to agree to an ALF supplier acquiring an interest 
in the litigation and the client subsequently enters into 
a contract with a supplier, the attorney may then have 
a duty to inform the ALF supplier (in addition to the 
client) of material adverse developments in the litiga-
tion.  A question therefore arises as to whether the client 
should seek an independent opinion regarding the ad-
visability	of	ALF	in	this	particular	instance.	Texas	Dis-
ciplinary	Rules	1.05	and	1.06	may	be	pertinent	here,	
since a conflict may be created by both the terms of the 
ALF	contract	itself	and	the	lawyer’s	personal	financial	
interest	in	securing	ALF	for	the	claim.	Rule	1.08	may	
also come into play, since an ALF agreement could be 
construed as a business transaction with the client. In 
that event, the lawyer must fully disclose the details of 
the arrangement, allow the client to seek independent 
legal	counsel,	and	obtain	the	client’s	written	consent	to	
the ALF agreement.

•	 Fees.	Most	ALF	agreements	are	 structured	as	non-re-
course loans that are repaid solely from the eventual set-
tlement	or	judgment	in	the	litigation.		But	other	types	
of fees or payments may be contractually arranged, in-
cluding	finder’s	fees	for	attorneys	who	refer	clients	to	an	
ALF supplier or non-contingent legal fees. The ethical 
issues here involve whether the payment of substantial 
finder’s	fees	by	ALF	suppliers	may	constitute	barratry	
and whether and under what circumstances the attor-
ney must disclose to the client fees paid by the ALF 
supplier.		These	circumstances	might	invoke	Texas	Dis-
ciplinary	Rules	1.08	(prohibited	transactions)	and	7.03	
(prohibited solicitations and payments), as well as the 
criminal	and	civil	liabilities	discussed	above.	Moreover,	
the high interest rates common to ALF arrangements 
may rise to the level of an unconscionable fee under 
Texas	Disciplinary	Rule	1.04,	as	well	as	create	the	po-
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tential for usurious interest charges in the event the 
claimant prevails in the suit and the loan is repaid from 
the proceeds (if, as discussed below, the ALF agreement 
may be construed as a loan subject to interest rate limi-
tations). 

•	 Withdrawal.	ALF	contracts	may	limit	the	ability	of	the	
client	 to	 terminate	 the	attorney’s	 representation	or	of	
the attorney to withdraw from the litigation. If the ALF 
supplier has the power to approve or veto termination or 
withdrawal or the hiring of substitute counsel, both the 
client’s	right	to	discharge	the	lawyer	and	the	lawyer’s	ethi-
cal duty to withdraw from or terminate the representa-
tion under certain circumstances may be compromised.  

Numerous lawyers, firms, ALF suppliers, and national legal 
interest	groups,	including	the	American	Tort	Reform	Asso-
ciation,	the	Institute	for	Legal	Reform	of	the	U.S.	Chamber	
of	Commerce,	and	the	American	Insurance	Association,	
filed comments with the working group. While much of 
the content of these responses is repetitive, the primary 
arguments in favor of and opposed to ALF can briefly be 
characterized as follows:

      ARGUMENTS IN SUPPORT OF ALF
(1)	 the	availability	of	 litigation	financing	 for	 trial	 attor-

neys and their clients allows greater access to the judicial 
system	while	 safeguarding	 both	 the	 attorney’s	 ethical	
obligations	and	the	client’s	interests;	

(2)	 a	 significant	 amount	 of	 litigation	 is	 already	 funded	
by third parties, such as financial institutions that lend 
money to lawyers to finance their practices, insur-
ers through subrogation, and contingency fee ar-
rangements	in	a	growing	variety	of	contexts—ALF	
is no different; 

(3)	the	ethical	questions	raised	by	ALF	do	not	vary	in	kind	
from those arising under other financing arrangements 
and	that	the	ABA	Model	Rules	and	most	states’	rules	of	
professional conduct adequately address conflicts of in-
terest, attorney-client and work product privilege, and 
other issues.

      ARGUMENTS IN OPPOSITION TO ALF
(1)	the	expansion	of	ALF	will	encourage	the	proliferation	

of litigation with no offsetting public policy benefits;

(2)	ALF	causes	irreparable	harm	to	the	U.S.	system	of	jus-
tice by turning litigation into a marketable commodity 
and courts into investment instruments;

(3)	by	its	very	nature	ALF	introduces	third	party	financial	
interests into the attorney-client relationship, produc-
ing insoluble conflicts of interest and threatening the 
lawyer’s	duty	of	confidentiality	and	loyalty	to	the	client.

Buyer Beware: Is ALF “Legal Loan-Sharking”?
According	to	a	January	17,	2011	article	published	in	The	
New York Times, loans to consumers from ALF suppli-
ers can resemble the kind of high-interest loans usually 
associated with unregulated lenders. In fact, the Attorney 

General	of	the	State	of	Colorado	has	filed	suit	against	two	
ALF	suppliers	for	violations	of	Colorado	lending	laws.	In	
an effort to avoid regulation, ALF suppliers have banded to-
gether to persuade state legislatures to pass model legislation 
sanctioning	alternative	litigation	finance.	Thus	far,	Maine,	
Ohio, and Nebraska have enacted such legislation, and it 
has been introduced in several more, including New York, 
Illinois,	and	Maryland.

Even	some	plaintiff’s	lawyers,	however,	worry	that	ALF	sup-
pliers take advantage of vulnerable consumers. “It takes ad-
vantage of the meek, the weak and the ignorant,” according 
to	New	York	plaintiff’s	attorney	Robert	Genis.	“It	is	legal	
loan-sharking.”	Mr.	Genis	is	referring	to	cases	like	Ernesto	
Kho’s.	Injured	in	a	2004	auto	accident,	Kho	borrowed	
$10,500	from	ALF	supplier	Cambridge	Management	
Group.	When	Kho’s	lawsuit	settled	for	$75,000,	Cambridge	
dipped	into	the	proceeds	for	$35,939,	more	than	three	
times the principal amount of the loan. In another case, 
a	Brooklyn	man	injured	by	police	borrowed	$4,000	from	
LawBuck$	to	pursue	a	civil	rights	claim	against	the	city.	
When	a	jury	awarded	him	$350,000,	LawBuck$	claimed	
that	the	claimant	owed	them	$116,000.	A	Brooklyn	trial	
judge considering whether to enforce the litigation finance 
agreement is quoted as saying, “This is usurious, and if not 
usurious,	it’s	unconscionable.”		

Although ALF suppliers say the risk of losing money on 
these loans is far more significant than in the standard 
credit market, the facts appear otherwise. According to The 
New York Times, ALF suppliers look for mass litigation, 
such	as	the	Vioxx	cases,	with	fairly	predictable	payouts.	
They further prescreen potential clients to cherry pick 
only	the	best	claims	and	limit	their	liability	to	10-20%	of	
the amount they project the claimant will collect. In the 
absence of any disclosure or transparency, it is impossible to 
judge	whether	ALF	suppliers’	claims	that	they	lose	money	
on a substantial number of loans are justified. In fact, 
courts	in	Michigan,	New	York,	and	North	Carolina	have	
determined that plaintiffs may not be obligated to repay 
litigation loans that carry usurious rates of interest. One 
ALF	supplier	told	the	Times	that	“[W]e	don’t	want	judges	
to	shine	a	light	on	us,”	so	it	only	invests	in	claims	expected	
to settle before trial. 

In	2005	the	Texas	Legislature	considered	subjecting	ALF	
contracts	to	the	state’s	usury	laws.	H.B.	2987	prohibited	
lenders from charging usurious rates of interest in violation 
of	§302.001,	Finance	Code,	which	limits	the	annual	rate	of	
interest a lender may charge. If an ALF agreement resulted 
in	an	interest	rate	exceeding	the	limitation,	it	would	be	sub-
ject	to	the	financial	and	other	penalties	prescribed	by	Chap-
ter	305,	Finance	Code.	The	bill	did	not	apply	to	contracts	
entered into between a lawyer and a client for purposes of 
compensating the lawyer for providing legal services.  The 
bill	passed	the	House	and	cleared	Senate	committee,	but	
was	not	considered	by	the	Senate.	
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Another ALF Model:  
Financing the attorneys not the clients
Founded	in	1998,	Augusta	Capital	is	the	leading	provider	
of	customized	capital	solutions	to	the	nation’s	elite	law	
firms. Augusta accommodates a wide variety of law firm 
models, ranging from full service firms to litigation bou-
tiques.	Our	extensive	industry	experience	makes	Augusta	a	
valuable capital partner for firms seeking to manage their 
contingency fee practices more effectively.

Augusta specializes in providing nonrecourse financing for 
complex	contingency	fee	cases—an	ideal	tool	for	the	finan-
cial	management	of	contingency	fee	practices.		Augusta’s	
financial solutions provide firms with a prudent hedge to 
manage individual case concentrations, which often occur 
in	the	firm’s	best	cases,	as	well	as	a	source	of	liquidity	with	
repayment	obligations	that	coincide	with	the	firm’s	recover-
ies.		Tailored	to	the	unique	demands	of	each	firm’s	practice,	
Augusta’s	solutions	give	our	clients	valuable	advantages	in	
today’s	competitive	marketplace.	

Headquartered	in	Nashville,	Tennessee,	Augusta	Capital,	
L.L.C.	provides	financing	directly	to	attorneys	and	law	
firms	specializing	in	complex	contingent-fee	litigation.	Ac-
cording	to	Augusta	Capital’s	comments	to	the	ABA	Com-
mission	on	Ethics	20/20,	a	typical	financing	agreement	
works as follows:

•	 Pursuant	to	Augusta	Capital’s	funding	model,	Augusta	
Capital	 agrees	 to	 provide	 litigation	 funding	 typically	
on an ongoing basis to the lawyer in an amount that 
equals	 a	 set	 percentage	 of	 normal	 litigation	 expenses	
(e.g.,	expert	 fees,	deposition	costs,	counsel’s	 travel	ex-
penses) incurred by that lawyer in pursuing the case. 
As	an	example,	 if	the	lawyer	incurs	in	a	given	month	
$50,000	 in	normal	 litigation	 expenses	 for	 a	 case	 that	
qualifies	for	funding	under	Augusta	Capital’s	contract	
and	the	contract	calls	for	Augusta	Capital	to	fund	50%	
of	normal	litigation	expenses,	then	Augusta	Capital	will	
provide funding to the lawyer serving to reimburse the 
lawyer	for	50%	of	that	amount,	or	$25,000.

•	 The	funding	that	Augusta	Capital	provides	is	entirely	
contingent—the	 lawyer	 is	not	obligated	 to	 repay	 any	
portion	of	the	funding	provided	by	Augusta	Capital—
nor	to	pay	any	fee	to	Augusta	for	the	funding—for	a	
particular case unless and until a recovery is made in 
that particular case. If, as to a particular case, no re-
covery is obtained, then the lawyer is not obligated to 
repay any portion of the funding provided by Augusta 
Capital	for	that	particular	case	or	any	fee	to	Augusta.	
If a recovery is made in a case, the lawyer must repay 
the	funding	Augusta	Capital	provided	in	that	particular	
case,	plus	a	fee	to	Augusta	Capital	in	an	amount	provid-
ed for under the terms of the funding agreement. Au-
gusta’s	fee	in	a	case	where	a	recovery	has	been	obtained	
is strictly a function of the amount of funding provided 
and usually, although not always, of the amount of time 
required to resolve the case. Typically, in a case involv-
ing	 complex	 litigation	 that	 resolves	 successfully	 three	
years	after	Augusta	began	providing	funding,	Augusta’s	

fee	equals	approximately	$1	for	every	$1	of	funding	to	
be	repaid	to	Augusta	Capital.	

Augusta	Capital’s	agreements	purport	to	shield	the	attor-
ney-client relationship from outside interference. They:

•	 require	the	attorney	to	maintain	independent	judgment;	

•	 prohibit	Augusta	from	exercising	any	control	or	influ-
ence	over	the	attorney’s	decisions	in	the	litigation;

 
•	 provide	Augusta	no	recourse	against	the	client	if,	in	the	

event of recovery, the attorney does not repay the loan;

•	 prohibit	 the	 attorney	 from	 passing	 financing	 costs	
through to the client either directly or through a higher 
attorney’s	fee;

•	 provides	that	the	attorney’s	obligation	to	repay	the	loan	
is not contingent on the attorney receiving any pay-
ment	of	attorney’s	fees	out	of	the	recovery;

•	 requires	the	attorney	to	obtain	the	written	consent	of	
the	client	to	the	attorney’s	funding	agreement	with	Au-
gusta; and

•	 requires	the	attorney	to	obtain	the	written	consent	of	
the client prior to communicating any confidential cli-
ent information to Augusta and requires Augusta to 
enter into a confidentiality and non-disclosure agree-
ment with the attorney with respect to any such com-
munications.

Augusta asserts that its ALF arrangement with litigation 
counsel avoids the ethical pitfalls associated with direct 
financing of the client, particularly with respect to waiver 
of the attorney-client privilege and the protection of the 
lawyer’s	work	product.	They	point	to	federal	court	decisions	
that	protect	the	lawyer’s	work	product	even	if	it	is	disclosed	
to a third party, if the disclosure does not substantially 
increase the opportunity for potential adversaries to gain 
access to the information. Thus, courts have generally held 
that disclosure to non-adversarial parties does not waive 
work product protection.  

Still,	although	the	Augusta	Capital	financing	agreements	
attempt to preserve the sanctity of the attorney-client rela-
tionship by funding the lawyer or the law firm, the question 
still	remains	whether	a	substantive	distinction	exists	be-
tween ALF arrangements that finance the client and those 
that	finance	the	client’s	lawyer.	It	would	seem	that	the	same	
ethical considerations are present in both instances, and 
that those considerations are intrinsic to the ALF structure 
itself. If that is the case, no contract provisions can elimi-
nate or minimize the very real ethical concerns that may be 
compromised by ALF. 

•	 For	example,	in	a	high-profile	case	stemming	from	the	
September	11,	2001	attacks,	a	plaintiffs’	firm	represent-
ing a class of Ground Zero first responders attempted 
to get a federal court to order the class plaintiffs to pay 
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$6	million	of	an	$11	million	 interest	charge	the	firm	
owed	to	an	ALF	supplier,	Counsel	Financial.	Apparent-
ly, plaintiffs were never told about the ALF agreement 
or that they may be required to pay interest. The law-
yers’	interest	payment	request	came	in	addition	to	$150	
million	 in	 attorney’s	 fees	 awarded	 in	 the	 settlement	
agreement between the parties. The judge denied the 
request,	 telling	the	plaintiffs’	counsel,	“In	the	context	
of	$150	million,	I	believe	you	can	absorb	$6	million.”		
Although we do not have access to the ALF contract 
between	 the	firm	and	Counsel	Financial	 in	 this	 case,	
it is reasonable to assume that many of the same safe-
guards	found	in	the	Augusta	Capital	contract	may	have	
been included here as well. In any event, the question 
is whether ALF agreements create fundamental ethical 
problems.

Texas Case Law:  
ALF agreements do not violate public policy  
Two	Texas	courts	of	appeals	have	held	that	ALF	agreements	
that do not violate public policy if they do not vest control 
over the litigation in uninterested third parties. In Anglo-
Dutch	Petroleum	Int’l	Inc.	v.	Smith	and	Anglo-Dutch	
Petroleum	Int’l,	Inc.	v.	Haskell,	the	14th	and	1st	District	
Courts	of	Appeals	in	Houston	agreed	with	a	Houston	trial	
court that a litigation funding agreement entered into 
between	Anglo-Dutch	Petroleum	International	and	several	
investors was enforceable.  

The underlying litigation arose from a dispute between 
Anglo-Dutch	and	Halliburton	involving	the	development	
of	an	oil	and	gas	field	in	Kazakhstan.	Anglo-Dutch	sought	
financing for its lawsuit against Halliburton and entered 
into	several	Claims	Investment	Agreements	in	which	inves-
tors fronted litigation costs in return for a portion of Anglo-
Dutch’s	recovery,	if	any.	If	it	prevailed,	Anglo-Dutch	agreed	
to	pay	the	investors	(including	Smith	and	Haskell)	their	ini-
tial	investment,	plus	85%	of	the	initial	investment,	and	an	
additional	85%	for	each	year	that	passed	from	the	date	of	
the	agreement	to	the	time	of	Anglo-Dutch’s	recovery.	The	
Agreements further stipulated that in the event of Anglo-
Dutch’s	bankruptcy	the	investors’	interests	in	any	cash	
recovery would not be described as a debt or obligation of 
Anglo-Dutch.	Instead,	an	assignment	of	cash	recovery	was	
attached to each agreement, providing each investor with a 
security	interest	in	Anglo-Dutch’s	cash	recovery,	if	any.		

Ultimately,	Anglo-Dutch	received	a	$106	million	award	in	
the	lawsuit,	at	which	time	Halliburton	settled	the	case.	Pri-
or	to	settlement,	Anglo-Dutch	attempted	to	negotiate	new	
terms with the litigation investors, lowering the amounts of 
their	payments.	Smith	and	Haskell	refused	to	renegotiate	ad	
filed	suit	against	Anglo-Dutch.	The	trial	court	entered	judg-
ment	awarding	actual	and	exemplary	damages,	and	attorney’s	
fees,	to	the	investors,	finding	that	Anglo-Dutch	committed	
fraud, breach of fiduciary duty, conversion, and breach of 
contract.	The	Courts	of	Appeals	reversed	the	exemplary	dam-
ages award, but upheld the judgment for actual damages and 
attorney’s	fees	on	the	breach	of	contract	theory.

In	its	appeal	of	the	trial	court’s	breach	of	contract	finding,	
Anglo-Dutch	alleged	that	the	Claims	Investment	Agree-
ments	could	not	be	enforced	because:	(1)	the	Agreements	
were	usurious	loans;	(2)	alternatively,	if	the	Agreements	
were not loans, they were void, unregistered securities; 
and	(3)	the	Agreements	were	unenforceable	because	they	
violated	public	policy.	Both	courts	of	appeals	held	that:	(1)	
the Agreements did not meet the definition of a “loan” and, 
consequently,	were	not	usurious	transactions;	(2)	even	if	the	
Agreements could be considered securities, the sellers of the 
securities	(Anglo-Dutch)	rather	than	the	purchasers	(Smith	
and Haskell) have no standing to bring a claim based on the 
securities	being	unregistered;	and	(3)	the	Agreements	did	
not violate public policy because they did not vest control 
over the litigation in uninterested parties. 

The	basis	for	the	courts	of	appeals’	ruling	can	be	summa-
rized as follows:

(1)	 A	 loan	means	 “an	 advance	of	money	 that	 is	made	
to or on behalf of an obligor, the principal amount of 
which the obligor has an obligation to pay the credi-
tor.		The	courts	determined,	however,	that	the	Claims	
Investment Agreements did not constitute loans under 
Texas	law	because	Anglo-Dutch	did	not	have	an	abso-
lute obligation to repay the principal amount amounts 
that	the	investors	invested.	If	Anglo-Dutch	had	not	pre-
vailed in its lawsuit against Halliburton, it would have 
had no obligation to pay the investors anything. As a 
matter of law, therefore, the agreements could not be 
usurious.	Moreover,	Anglo	Dutch’s	“subjective	intent”	
that the agreements were to be treated as loans does not 
change the terms of the agreements themselves. The 
agreements established a contingency under which cer-
tain amounts would be paid to the investors, but no ab-
solute obligation.  The courts of appeals distinguished 
trial court rulings from other states (New York, Ohio, 
and	Michigan)	holding	litigation	financing	agreements	
to be usurious based on the virtual certainty of recovery 
(or	 in	 the	Michigan	 case,	 the	 fact	 that	 a	 jury	 verdict	
had already been reached before the litigation financing 
agreement was made) in the underlying actions in those 
cases. In this case, the courts asserted, there was no such 
certainty	but	 a	 true	 contingency.	By	 the	 same	 token,	
Smith	 and	 Haskell	 cited	 other	 state	 court	 opinions	
from	New	Jersey,	Florida,	Montana,	and	Illinois	 that	
enforced litigation financing agreements on the basis 
that a contingent, nonrecourse investment agreement 
does not constitute a loan subject to the usury statutes.

(2)	 Anglo-Dutch	 argued	 that	 the	 Claims	 Investment	
Agreements constituted illegal, unregistered securi-
ties and thus void and unenforceable under state and 
federal	law.	In	support	of	this	argument,	Anglo-Dutch	
argued that one of the investors, Law Funds, was en-
gaged	exclusively	in	the	business	of	financing	lawsuits	
and thus served more as a promoter rather than as an 
investor.  The courts of appeals rejected this argument, 
holding that only the purchaser has standing to void an 
unregistered	security	under	the	Texas	Securities	Act.	
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(3)	 Anglo-Dutch	 argued	 that	 the	 Claims	 Investment	
Agreements should be void as against public policy be-
cause they are “champertous,” encourage litigation, and 
give control over litigation to parties with only a finan-
cial interest in the outcome. It also argued public policy 
should bar agreements in which a third party promises 
to	pay	money	to	a	plaintiff	in	a	pending	lawsuit	in	ex-
change for a cash payment or interest rate, that if the 
agreement	 were	 a	 loan,	 would	 exceed	 the	maximum	
allowable	interest	rate	under	Texas	law.		The	courts	of	
appeals determined that while assignments of causes of 
action that tend to increase or distort litigation may vio-
late	public	policy	 (e.g.,	Mary	Carter	agreements),	 the	
Claims	Investment	Agreements	at	issue	did	not.	Anglo-
Dutch	presented	no	evidence	that	the	agreements	were	
indeed champertous, “preyed on financially desperate 
plaintiffs,” or ceded any control over the Halliburton 
litigation to the investors. 

(4)	 More	importantly,	the	courts	of	appeals	determined	
that litigation financing agreements do not necessarily 
increase or prolong litigation. They reasoned that inves-
tors only get paid out of the proceeds of the settlement 
or judgment, so they would have no interest in pro-
longing	legal	proceedings.	Moreover,	investors	who	are	
willing to front significant amounts of money may be 
assumed to have carefully considered the risks of a non-
recourse agreement and thus are highly unlikely to fund 
a “frivolous” claim. The courts of appeals determined 
further	 that	 the	 structure	 of	 the	 Claims	 Investment	
Agreements may actually have encouraged settlement. 
They thus concluded that the agreements do not violate 
Texas	public	policy.		

What Should Be Done?
There is broad disagreement in the legal community about 
what, if anything, should be done about ALF as a matter 
of public policy. On one end of the spectrum, opponents 
of ALF call for the prohibition of third party litigation 
financing altogether. On the other end, proponents of ALF 
argue that current rules of ethics are sufficient to regulate 
the industry and no additional statutory protections are 
necessary. Given the array of legal obligations and ethi-
cal duties that attach to the practice of law generally, most 
would agree that any public policy response to the real and 
perceived abuses of ALF must be carefully and deliberately 
considered to assure that the best interests of the client and 
the integrity of the judicial process are protected.   
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STATE BAR COURT RULES COMMITTEE

PROPOSED AMENDMENT TO TEXAS RULE OF APPELLATE PROCEDURE 9.4

I. Exact Language of Existing Rule

9.4. Form

Except for the record, a document filed with an appellate court, including a
paper copy of an electronically filed document, must-unless the court
accepts another form in the interest of justice -- be in the following form:

(a) Printing. A document may be produced by standard typographic
printing or by any duplicating process that produces a distinct black image.
Printing must be on one side of the paper.

(b) Paper Type and Size. The paper on which a document is produced must
be 8 112by 11 inches, white or nearly white, and opaque.

(c) Margins. Documents must have at least one-inch margins on both sides
and at the top and bottom.

(d) Spacing. Text must be double-spaced, but footnotes, block quotations,
short lists, and issues or points of error may be single-spaced.

(e) Typeface. A document produced on a computer must be printed in a
conventional typeface no smaller than 14-point except for footnotes, which
must be no smaller than 12-point. A typewritten document must be printed
in standard 10-character-per-inch (cpi) monospaced typeface.

(f) Binding and Covering. A paper document must be bound so as to ensure
that it will not lose its cover or fall apart in regular use. A paper document
should be stapled once in the top left-hand corner or be bound so that it will
lie flat when open. A paper petition or brief should have durable front and
back covers which must not be plastic or be red, black, or dark blue.

(g) Contents of Cover. A document's front cover, if any, must contain the
case style, the case number, the title of the document being filed, the name
of the party filing the document, and the name, mailing address, telephone
number, fax number, if any, email address, and State Bar of Texas
identification number of the lead counsel for the filing party. If a party
requests oral argument in the court of appeals, the request must appear on
the front cover of that party's first brief.

(h) Appendix and Original Proceeding Record. A paper appendix may be
bound either with the document to which it is related or separately. If



separately bound, the appendix must comply with paragraph (f). A paper
record in an original proceeding or a paper appendix must be tabbed and
indexed. An electronically filed record in an original proceeding or an
electronically filed appendix that includes more than one item must contain
bookmarks to assist in locating each item.

(i) Length.

(1) Contents Included and Excluded. In calculating the length of a
document, every word and every part of the document, including
headings, footnotes, and quotations, must be counted except the
following: caption, identity of parties and counsel, statement
regarding oral argument, table of contents, index of authorities,
statement of the case, statement of issues presented, statement of
jurisdiction, statement of procedural history, signature, proof of
service, certification, certificate of compliance, and appendix.

(2) Maximum Length. The documents listed below must not exceed
the following limits:

(A) A brief and response in a direct appeal to the Court of
Criminal Appeals in a case in which the death penalty has
been assessed: 37,500 words if computer-generated, and 125
pages if not.

(B) A brief and response in an appellate court (other than a
brief under subparagraph (A)) and a petition and response in
an original proceeding in the court of appeals: 15,000 words
if computer-generated, and 50 pages if not. In a civil case in
the court of appeals, the aggregate of all briefs filed by a party
must not exceed 27,000 words if computer-generated, and 90
pages if not.

(C) A reply brief in an appellate court and a reply to a
response to a petition in an original proceeding in the court of
appeals: 7,500 words if computer-generated, and 25 pages if
not.

(D) A petition and response in an original proceeding in the
Supreme Court, a petition for review and response in the
Supreme Court, a petition for discretionary review in the
Court of Criminal Appeals, and a motion for rehearing in an
appellate court: 4,500 words if computer-generated, and 15
pages if not.



(E) A reply to a response to a petition for review in the
Supreme Court, a reply to a response to a petition in an
original proceeding in the Supreme Court, and a reply to a
petition for discretionary review in the Court of Criminal
Appeals: 2,400 words if computer-generated, and 8 pages if
not.

(3) Certificate of Compliance. A computer-generated document that
is subject to a word limit under this rule must include a certificate by
counselor an unrepresented party stating the number of words in the
document. The person certifying may rely on the word count of the
computer program used to prepare the document.

(4) Extensions. A court may, on motion, permit a document that
exceeds the prescribed limit.

U) Electronically Filed Documents. An electronically filed document must:

(1) be in text-searchable portable document format (PDF);

(2) be directly converted to PDF rather than scanned, if possible;

(3) not be locked;

(4) be combined with any appendix into one computer file, unless
that file would exceed the size limit prescribed by the electronic
filing manager; and

(5) otherwise comply with the Technology Standards set by the
Judicial Committee on Information Technology and approved by the
Supreme Court.

(k) Nonconforming Documents. If a document fails to conform with these
rules, the court may strike the document or identify the error and permit the
party to resubmit the document in a conforming format by a specified
deadline.

II. Proposed Changes to Existing Rule

9.4. Form

Except for the record, a document filed with an appellate court, including a
paper copy of an electronically filed document, must--unless the court
accepts another form in the interest of justice -- be in the following form:



(a) Printing. A document may be produced by standard typographic
printing or by any duplicating process that produces a distinct black image.
Printing must be on one side of the paper.

(b) Paper Type and Size. The paper on which a document is produced must
be 8 112by 11 inches, white or nearly white, and opaque.

(c) Margins. Documents must have at least one-inch margins on both sides
and at the top and bottom.

(d) Spacing. Text must be double-spaced, but footnotes, block quotations,
short lists, and issues or points of error may be single-spaced.

(e) Typeface. A document produced on a computer must be printed in a
conventional typeface no smaller than 14-point except for footnotes, which
must be no smaller than 12-point. A typewritten document must be printed
in standard 1O-character-per- inch (cpi) monospaced typeface.

(f) Binding and Covering. A paper document must be bound so as to ensure
that it will not lose its cover or fall apart in regular use. A paper document
should be stapled once in the top left-hand corner or be bound so that it will
lie flat when open. A paper petition or brief should have durable front and
back covers which must not be plastic or be red, black, or dark blue.

(g) Contents of Cover. A document's front cover, if any, must contain the
case style, the case number, the title of the document being filed, the name
of the party filing the document, and the name, mailing address, telephone
number, fax number, if any, email address, and State Bar of Texas
identification number of the lead counsel for the filing party. If a party
requests oral argument in the court of appeals, the request must appear on
the front cover of that party's first brief.

(h) Appendix and Original Proceeding Record. A paper appendix may be
bound either with the document to which it is related or separately. If
separately bound, the appendix must comply with paragraph (f). A paper
record in an original proceeding or a paper appendix must be tabbed and
indexed. An electronically filed record in an original proceeding or an
electronically filed appendix that includes more than one item must contain
bookmarks to assist in locating each item.

(i) Length.

(1) Contents Included and Excluded. In calculating the length of a
document, every word and every part of the document, including
headings, footnotes, and quotations, must be counted except the
following: caption, identity of parties and counsel, statement



regarding oral argument, table of contents, index of authorities,
statement of the case, statement of issues presented, statement of
error preservation, statement of jurisdiction, statement of
procedural history, signature, proof of service, certification,
certificate of compliance, and appendix.

(2) Maximum Length. The documents listed below must not exceed
the following limits:

(A) A brief and response in a direct appeal to the Court of
Criminal Appeals in a case in which the death penalty has
been assessed: 37,500 words if computer-generated, and 125
pages if not.

(B) A brief and response in an appellate court (other than a
brief under subparagraph (A)) and a petition and response in
an original proceeding in the court of appeals: 15,000 words
if computer-generated, and 50 pages if not. In a civil case in
the court of appeals, the aggregate of all briefs filed by a party
must not exceed 27,000 words if computer-generated, and 90
pages if not.

(C) A reply brief in an appellate court and a reply to a
response to a petition in an original proceeding in the court of
appeals: 7,500 words if computer-generated, and 25 pages if
not.

(D) A petition and response in an original proceeding in the
Supreme Court, a petition for review and response in the
Supreme Court, a petition for discretionary review in the
Court of Criminal Appeals, and a motion for rehearing in an
appellate court: 4,500 words if computer-generated, and 15
pages if not.

(E) A reply to a response to a petition for review in the
Supreme Court, a reply to a response to a petition in an
original proceeding in the Supreme Court, and a reply to a
petition for discretionary review in the Court of Criminal
Appeals: 2,400 words if computer-generated, and 8 pages if
not.

(3) Certificate of Compliance. A computer-generated document that
is subject to a word limit under this rule must include a certificate by
counselor an unrepresented party stating the number of words in the



document. The person certifying may rely on the word count of the
computer program used to prepare the document.

(4) Extensions. A court may, on motion, permit a document that
exceeds the prescribed limit.

U) Electronically Filed Documents. An electronically filed document must:

(1) be in text-searchable portable document format (PDF);

(2) be directly converted to PDF rather than scanned, if possible;

(3) not be locked;

(4) be combined with any appendix into one computer file, unless
that file would exceed the size limit prescribed by the electronic
filing manager; and

(5) otherwise comply with the Technology Standards set by the
Judicial Committee on Information Technology and approved by the
Supreme Court.

(k) Nonconforming Documents. If a document fails to
conform with these rules, the court may strike the document
or identify the error and permit the party to resubmit the
document in a conforming format by a specified deadline.

III. Brief Statement of Reasons for Proposed Amendment

The proposed revision is a companion to the proposed revision of Texas Rule of
Appellate Procedure 38.1 and provides that a statement of error preservation is not
included when calculating a document's length.

ResP~S~ful~submitted,

Chair, t te Bar Court Rules Committee
May 1;-1'015



STATE BAR COURT RULES COMMITTEE

PROPOSED AMENDMENT TO TEXAS RULE OF APPELLATE PROCEDURE 38.1

I. Exact Language of Existing Rules

38.1. Appellant's Brief

The appellant's brief must, under appropriate headings and in the order here
indicated, contain the following:

(a) Identity of Parties and Counsel. The brief must give a complete list of
all parties to the trial court's judgment or order appealed from, and the
names and addresses of all trial and appellate counsel, except as otherwise
provided in Rule 9.8.

(b) Table of Contents. The brief must have a table of contents with
references to the pages of the brief. The table of contents must indicate the
subject matter of each issue or point, or group of issues or points.

(c) Index of Authorities. The brief must have an index of authorities
arranged alphabetically and indicating the pages of the brief where the
authorities are cited.

(d) Statement of the Case. The brief must state concisely the nature of the
case (e.g., whether it is a suit for damages, on a note, or involving a murder
prosecution), the course of proceedings, and the trial court's disposition of
the case. The statement should be supported by record references, should
seldom exceed one-half page, and should not discuss the facts.

(e) Any Statement Regarding Oral Argument. The brief may include a
statement explaining why oral argument should or should not be permitted.
Any such statement must not exceed one page and should address how the
court's decisional process would, or would not, be aided by oral argument.
As required by Rule 39.7, any party requesting oral argument must note
that request on the front cover of the party's brief.

(f) Issues Presented. The brief must state concisely all issues or points
presented for review. The statement of an issue or point will be treated as
covering every subsidiary question that is fairly included.

(g) Statement of Facts. The brief must state concisely and without argument
the facts pertinent to the issues or points presented. In a civil case, the court
will accept as true the facts stated unless another party contradicts them.
The statement must be supported by record references.



(h) Summary of the Argument. The brief must contain a succinct, clear, and
accurate statement of the arguments made in the body of the brief. This
summary must not merely repeat the issues or points presented for review.

(i) Argument. The brief must contain a clear and concise argument for the
contentions made, with appropriate citations to authorities and to the
record.

U) Prayer. The brief must contain a short conclusion that clearly states the
nature of the relief sought.

(k) Appendix in Civil Cases.

(1) Necessary Contents. Unless voluminous or impracticable, the
appendix must contain a copy of:

(A) the trial court's judgment or other appealable order from
which relief is sought;

(B) the jury charge and verdict, if any, or the trial court's
findings of fact and conclusions of law, if any; and

(C) the text of any rule, regulation, ordinance, statute,
constitutional provision, or other law (excluding case law) on
which the argument is based, and the text of any contract or
other document that is central to the argument.

(2) Optional Contents. The appendix may contain any other item
pertinent to the issues or points presented for review, including
copies or excerpts of relevant court opinions, laws, documents on
which the suit was based, pleadings, excerpts from the reporter's
record, and similar material. Items should not be included in the
appendix to attempt to avoid the page limits for the brief.

II. Proposed Changes to Existing Rule

38.1. Appellant's Brief

The appellant's brief must, under appropriate headings and in the order here
indicated, contain the following:

(a) Identity of Parties and Counsel. The brief must give a complete list of
all parties to the trial court's judgment or order appealed from, and the
names and addresses of all trial and appellate counsel, except as otherwise
provided in Rule 9.8.



(b) Table of Contents. The brief must have a table of contents with
references to the pages of the brief. The table of contents must indicate the
subject matter of each issue or point, or group of issues or points.

(c) Index of Authorities. The brief must have an index of authorities
arranged alphabetically and indicating the pages of the brief where the
authorities are cited.

(d) Statement of the Case. The brief must state concisely the nature of the
case (e.g., whether it is a suit for damages, on a note, or involving a murder
prosecution), the course of proceedings, and the trial court's disposition of
the case. The statement should be supported by record references, should
seldom exceed one-half page, and should not discuss the facts.

(e) Any Statement Regarding Oral Argument. The brief may include a
statement explaining why oral argument should or should not be permitted.
Any such statement must not exceed one page and should address how the
court's decisional process would, or would not, be aided by oral argument.
As required by Rule 39.7, any party requesting oral argument must note
that request on the front cover of the party's brief.

(f) Issues Presented. The brief must state concisely all issues or points
presented for review. The statement of an issue or point will be treated as
covering every subsidiary question that is fairly included.

(g) Statement of Error Preservation. For each issue presented for review,
the brief must provide either

(1) citations, without argument, to the record showing that

(A) the complaint was made to the trial court by a timely
request, objection, or motion;, and

(B) the trial court

(i) ruled on the request, obiection, or motion, either
expressly or implicitly; or

(ii) refused to rule on the request, objection, or motion,
and the complaining party objected to the refusal; or

(2) citations, without argument, to appropriate authority that the
complaint was not required to be raised in the trial court.



{J;llStatement of Facts. The brief must state concisely and without argument
the facts pertinent to the issues or points presented. In a civil case, the court
will accept as true the facts stated unless another party contradicts them.
The statement must be supported by record references.

ill Summary of the Argument. The brief must contain a succinct, clear, and
accurate statement of the arguments made in the body of the brief. This
summary must not merely repeat the issues or points presented for review.

illArgument. The brief must contain a clear and concise argument for the
contentions made, with appropriate citations to authorities and to the
record.

!.kl Prayer. The brief must contain a short conclusion that clearly states the
nature of the relief sought.

illAppendix in Civil Cases.

(1) Necessary Contents. Unless voluminous or impracticable, the
appendix must contain a copy of:

(A) the trial court's judgment or other appealable order from
which relief is sought;

(B) the jury charge and verdict, if any, or the trial court's
findings of fact and conclusions of law, if any; and

(C) the text of any rule, regulation, ordinance, statute,
constitutional provision, or other law (excluding case law) on
which the argument is based, and the text of any contract or
other document that is central to the argument.

(2) Optional Contents. The appendix may contain any other item
pertinent to the issues or points presented for review, including
copies or excerpts of relevant court opinions, laws, documents on
which the suit was based, pleadings, excerpts from the reporter's
record, and similar material. Items should not be included in the
appendix to attempt to avoid the page limits for the brief.

III. Brief Statement of Reasons for Proposed Amendment

Preservation of error in the trial court is a prerequisite to appellate review of most
complaints, but the rules of appellate procedure currently do not require the complaining
party to provide citations to the record showing that a complaint was preserved. As a
result, the appellate courts bear the burden of sifting the record to determine whether the
complaint was raised and whether the trial court ruled on it. In the absence of an express



ruling, the appellate court also must determine whether the trial court implicitly ruled. If
the error was not preserved, then the time the attorney spent in briefing the issue, the
money the client paid for the work, and the judicial resources expended in reading the
argument, reviewing the record, and opining that the error was unpreserved all are
wasted.

Because the party raising an appellate complaint is in the best position to know
whether the error was preserved in the trial court, it would be both more efficient and
more equitable to place the burden of showing that the prerequisites to appellate review
have been satisfied on the party seeking the benefit of that review.

Respe tfu~y submitted,



STATE BAR COURT RULES COMMITTEE

PROPOSED AMENDMENT TO TEXAS RULE OF APPELLATE PROCEDURE 38.2

I. Exact Language of Existing Rule

38.2. Appellee's Brief

(a) Form of Brief

(1) An appellee's brief must conform to the requirements of Rule
38.1, except that:

(A) the list of parties and counsel is not required unless
necessary to supplement or correct the appellant's list;

(B) the appellee's brief need not include a statement of the
case, a statement of the issues presented, or a statement of
facts, unless the appellee is dissatisfied with that portion of
the appellant's brief; and

(C) the appendix to the appellee's brief need not contain any
item already contained in an appendix filed by the appellant.

(2) When practicable, the appellee's brief should respond to the
appellant's issues or points in the order the appellant presented those
issues or points.

(b) Cross-Points.

(1) Judgment Notwithstanding the Verdict. When the trial court
renders judgment notwithstanding the verdict on one or more
questions, the appellee must bring forward by cross-point any issue
or point that would have vitiated the verdict or that would have
prevented an affirmance of the judgment if the trial court had
rendered judgment on the verdict. Failure to bring forward by cross-
point an issue or point that would vitiate the verdict or prevent an
affirmance of the judgment waives that complaint. Included in this
requirement is a point that:

(A) the verdict or one or more jury findings have insufficient
evidentiary support or are against the overwhelming
preponderance of the evidence as a matter of fact; or

(B) the verdict should be set aside because of improper
argument of counsel.



(2) When Evidentiary Hearing Needed. The appellate court must
remand a case to the trial court to take evidence if:

(A) the appellate court has sustained a point raised by the
appellant; and

(B) the appellee raised a cross-point that requires the taking
of additional evidence.

II. Proposed Changes to Existing Rule

38.2. Appellee's Brief

(a) Form of Brief

(1) An appellee's brief must conform to the requirements of Rule
38.1, except that:

(A) the list of parties and counsel is not required unless
necessary to supplement or correct the appellant's list;

(B) the appellee's brief need not include a statement of the
case, a statement of the issues presented, or a statement of
facts, unless the appellee is dissatisfied with that portion of
the appellant's brief; anti

(C) the appellee's brief is required to include a statement of
error preservation only as to issues brought forward by the
appellee; and

.em the appendix to the appellee's brief need not contain any
item already contained in an appendix filed by the appellant.

(2) When practicable, the appellee's brief should respond to the
appellant's issues or points in the order the appellant presented those
issues or points.

(b) Cross-Points.

(1) Judgment Notwithstanding the Verdict. When the trial court
renders judgment notwithstanding the verdict on one or more
questions, the appellee must bring forward by cross-point any issue
or point that would have vitiated the verdict or that would have
prevented an affirmance of the judgment if the trial court had
rendered judgment on the verdict. Failure to bring forward by cross-
point an issue or point that would vitiate the verdict or prevent an



affirmance of the judgment waives that complaint. Included in this
requirement is a point that:

(A) the verdict or one or more jury findings have insufficient
evidentiary support or are against the overwhelming
preponderance of the evidence as a matter of fact; or

(B) the verdict should be set aside because of improper
argument of counsel.

(2) When Evidentiary Hearing Needed. The appellate court must
remand a case to the trial court to take evidence if:

(A) the appellate court has sustained a point raised by the
appellant; and

(B) the appellee raised a cross-point that requires the taking
of additional evidence.

III. Brief Statement of Reasons for Proposed Amendment

The proposed revision is a companion to the proposed revision of Texas Rule of
Appellate Procedure 38.1 and provides that a statement of error preservation must be
included in an appellee's brief only if the appellee is complaining of error.

submitted,

Carlos Soltero
Chai , ~ ate Bar Court Rules Committee
Ma ~(, 2015



STATE BAR OF TEXAS COURT RULES COMMITTEE 
PROPOSED AMENDMENT TO 

TEXAS RULE OF APPELLATE PROCEDURE 18.1(a) 
 
I. Exact Language of Existing Rule 18 

Rule 18. Mandate 

18.1.  Issuance 

The clerk of the appellate court that rendered the judgment must issue a mandate 
in accordance with the judgment and send it to the clerk of the court to which it is 
directed and to all parties to the proceeding when one of the following periods expires: 

(a) In the Court of Appeals. 

(1) Ten days after the time has expired for filing a motion to extend time to 
file a petition for review or a petition for discretionary review if: 

(A) no timely petition for review or petition for discretionary review has 
been filed; 

(B) no timely filed motion to extend time to file a petition for review or 
petition for discretionary review is pending; and 

(C) in a criminal case, the Court of Criminal Appeals has not granted review 
on its own initiative. 

(2) Ten days after the time has expired for filing a motion to extend time to 
file a motion for rehearing of a denial, refusal, or dismissal of a petition for 
review, or a refusal or dismissal of a petition for discretionary review, if no 
timely filed motion for rehearing or motion to extend time is pending. 

(b) In the Supreme Court and the Court of Criminal Appeals. Ten days after the 
time has expired for filing a motion to extend time to file a motion for rehearing 
if no timely filed motion for rehearing or motion to extend time is pending. 

(c) Agreement to Issue. The mandate may be issued earlier if the parties so agree, 
or for 
good cause on the motion of a party. 

18.2. Stay of Mandate 

A party may move to stay issuance of the mandate pending the United States 
Supreme Court's disposition of a petition for writ of certiorari. The motion must state 
the grounds for the petition and the circumstances requiring the stay. The appellate 
court authorized to issue the mandate may grant a stay if it finds that the grounds are 



 

 

substantial and that the petitioner or others would incur serious hardship from the 
mandate's issuance if the United States Supreme Court were later to reverse the 
judgment. In a criminal case, the stay will last for no more than 90 days, to permit the 
timely filing of a petition for writ of certiorari. After that period and others mentioned 
in this rule expire, the mandate will issue. 

18.3. Trial Court Case Number 

The mandate must state the trial court case number. 

18.4. Filing of Mandate 

The clerk receiving the mandate will file it with the case's other papers and note 
it on the docket. 

18.5. Costs 

The mandate will be issued without waiting for costs to be paid. If the Supreme 
Court declines to grant review, Supreme Court costs must be included in the court of 
appeals’ mandate. 

18.6. Mandate in Accelerated Appeals 

The appellate court's judgment on an appeal from an interlocutory order takes 
effect when the mandate is issued. The court may issue the mandate with its judgment 
or delay the mandate until the appeal is finally disposed of. If the mandate is issued, 
any further proceeding in the trial court must conform to the mandate. 

18.7. Recall of Mandate 

If an appellate court vacates or modifies its judgment or order after issuing its 
mandate, the appellate clerk must promptly notify the clerk of the court to which the 
mandate was directed and all parties. The mandate will have no effect and a new 
mandate may be issued. 

Notes and Comments 

Comment to 1997 change: This is a new rule that combines the provisions of 
former Rules 43(g), 86, 186, 231, and 232. 

Comment to 2002 change: Subdivision 18.1 is amended consistent with the 
change in subdivision 12.6. 
II. Proposed Amendment to Existing Rule 18.1(a) 



 

 

Rule 18. Mandate 

18.1.  Issuance 

The clerk of the appellate court that rendered the judgment must issue a mandate 
in accordance with the judgment and send it to the clerk of the court to which it is 
directed and to all parties to the proceeding when one of the following periods expires: 

(a) In the Court of Appeals. 

(1) Ten days after the time has expired for filing a motion to extend time to 
file a petition for review or a petition for discretionary review if: 

(A) no timely petition for review or petition for discretionary review has 
been filed; 

(B) no timely filed motion to extend time to file a petition for review or 
petition for discretionary review is pending; and 

(C) in a criminal case, the Court of Criminal Appeals has not granted review 
on its own initiative. 

(2) Ten days after the time has expired for filing a motion to extend time to 
file a motion for rehearing of a denial, refusal, or dismissal of a petition for 
review, or a refusal or dismissal of a petition for discretionary review, if no 
timely filed motion for rehearing or motion to extend time is pending. 

(1) If no party has filed: 

 (A) a petition for review or petition for discretionary review, ten days after 
the time has expired to file a motion for extension of time for such petition; 
or 

 (B) a motion for extension of time to file a motion for rehearing of a denial, 
refusal, or dismissal of a petition for review or petition for discretionary 
review, ten days after the time has expired to file such motion for extension 
of time. 

(2) If a party has filed: 

 (A) a motion for extension of time to file a petition for review, petition for 
discretionary review, or motion for rehearing of a denial, refusal, or 
dismissal of a petition for review or petition for discretionary review, ten 
days after such motion is denied; or 



 

 

 (B) a motion for rehearing of a denial, refusal, or dismissal of a petition for 
review or petition for discretionary review, ten days after such denial if 
denied without opinion. 

(3) In a criminal case, if no party has filed a petition for discretionary review, 
or a motion for extension of time to file such petition, and the Court of 
Criminal Appeals has not granted review on its own initiative, ten days after 
the time has expired to file a motion for extension of time for such petition. 

(4) If the Supreme Court or Court of Criminal Appeals sets aside a petition for 
review or petition for discretionary review, ten days from the date the 
petition for review or petition for discretionary review is set aside. 

(b) In the Supreme Court and the Court of Criminal Appeals. Ten days after the 
time has expired for filing a motion to extend time to file a motion for rehearing 
if no timely filed motion for rehearing or motion to extend time is pending. 

(c) Agreement to Issue. The mandate may be issued earlier if the parties so agree, 
or for 
good cause on the motion of a party. 

18.2. Stay of Mandate 

A party may move to stay issuance of the mandate pending the United States 
Supreme Court's disposition of a petition for writ of certiorari. The motion must state 
the grounds for the petition and the circumstances requiring the stay. The appellate 
court authorized to issue the mandate may grant a stay if it finds that the grounds are 
substantial and that the petitioner or others would incur serious hardship from the 
mandate's issuance if the United States Supreme Court were later to reverse the 
judgment. In a criminal case, the stay will last for no more than 90 days, to permit 
the timely filing of a petition for writ of certiorari. After that period and others 
mentioned in this rule expire, the mandate will issue. 

18.3. Trial Court Case Number 

The mandate must state the trial court case number. 

18.4. Filing of Mandate 

The clerk receiving the mandate will file it with the case's other papers and note 
it on the docket. 

18.5. Costs 
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The mandate will be issued without waiting for costs to be paid. If the Supreme 
Court declines to grant review, Supreme Court costs must be included in the court 
of appeals’ mandate. 

18.6. Mandate in Accelerated Appeals 

The appellate court's judgment on an appeal from an interlocutory order takes 
effect when the mandate is issued. The court may issue the mandate with its 
judgment or delay the mandate until the appeal is finally disposed of. If the mandate 
is issued, any further proceeding in the trial court must conform to the mandate. 

18.7. Recall of Mandate 

If an appellate court vacates or modifies its judgment or order after issuing its 
mandate, the appellate clerk must promptly notify the clerk of the court to which the 
mandate was directed and all parties. The mandate will have no effect and a new 
mandate may be issued. 

Notes and Comments 

Comment to 1997 change: This is a new rule that combines the provisions of 
former Rules 43(g), 86, 186, 231, and 232. 

Comment to 2002 change: Subdivision 18.1 is amended consistent with the 
change in subdivision 12.6.  

Comment to Proposed Change: Subsection (a) of Rule 18.1 is revised to clarify 
when the mandate should issue from a court of appeals.   

III. Brief Statement of Reasons for the Requested Amendments and 
Advantages Served by Them 

Rule 18.1(a) provides when a court of appeals must issue its mandate.  The 
current rule addresses several different scenarios that include: if no timely petition 
for review or petition for discretionary review has been filed; no timely motion for 
extension of time to file a petition for review or petition for discretionary review 
has been filed; the court of criminal appeals has not granted review on its own 
initiative; and, if no timely filed motion for rehearing or motion to extend time is 
pending, if the time has expired for filing a motion to extend time to file a motion 
for rehearing of a denial, refusal, or refusal or dismissal of a petition for review or 
refusal of a petition for discretionary review. 
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But Rule 18.1(a) is silent about when a court of appeals must issue its 
mandate for a number of other common scenarios—leading to confusion among 
members of the bench and bar.  Those scenarios include if: a petition for review 
or petition for discretionary review has been granted but is later set aside; if a 
motion for extension of time is on file when the deadline for it arises but is 
subsequently denied; or if a motion for rehearing of a denial, refusal, or dismissal 
is denied without opinion by the Supreme Court or Court of Criminal Appeals, 
meaning that no further motion for rehearing can be filed. 

The purpose of this amendment is to clarify and address these additional 
common scenarios and thus provide needed certainty to this rule. This amendment 
is also intended to clarify the rule by categorizing the deadlines to issue the 
mandate by whether a party has or has not filed something in subsections (a)(1) 
and (a)(2). 
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To: Rulescomments; Blake Hawthorne
Subject: TRCP 4 clarification
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You don't often get email from victoria.katz@aderant.com. Learn why this is important

CAUTION: This email originated from outside of the Texas Judicial Branch email
system. 

DO NOT click links or open attachments unless you expect them from the sender
and know the content is safe.

Good afternoon,
 
Although TRCP 4 does not have amendments pending and is not out for comment, we are writing in the
hopes of receiving clarification of the term “next day” as used therein. If there is a more appropriate
person/e-mail to whom to direct our question, we would appreciate being provided that information.
 
TRCP 4 says, “The last day of the period so computed is to be included, unless it is a Saturday, Sunday,
or legal holiday, in which event the period runs until the end of the next day which is not a Saturday,
Sunday, or legal holiday.” [Emphasis added.] However, the term “next day” is not defined.
 
When counting forward from an event there is little ambiguity as to what is considered the "next day"
under TRCP 4. However, when counting backwards, if the deadline falls on a weekend or holiday, it is
uncertain what is the "next day." Is the next day the preceding day (backward), counting in the same
direction as the initial time period, or is it the succeeding day (forward)? For example, TRCO 166a(c) says
that the deadline to file and serve opposing affidavits and other responses to a summary judgment motion
is “not later than seven days prior to the day of hearing.” If the 7th day prior to the hearing falls on a
weekend or holiday, would the deadline move forward to the 6th day prior to the hearing, or backwards to
the 8th day prior to the hearing?
 
We are aware of the case Hammonds v. Thomas, 770 S.W.2d 1, 2-3 (Tex. App.—Texarkana 1989, no
writ), which ruled that the summary judgment response deadline moves forward to the 6th day prior to the
hearing, however it is our understanding that at least one later case disagreed with this ruling. We also
are aware of the case Lewis v. Blake, 876 S.W.2d 314, 316 (Tex. 1994), which ruled that TRCP 4 applies
to all deadlines, not just forward counting deadlines.  The Lewis court, however, was limited to whether
extra time should be added to the deadline to serve notice of a motion for summary judgment when the
notice is served by mail. It did not address what direction a deadline moves under TRCP 4 when the last
day falls on a weekend or holiday.
 
Further, to avoid confusion in the future regarding backward counting deadlines in Texas state courts, we
respectfully propose that the Texas courts amend TRCP 4 to define the term “next day” for both forward
and backward counting deadlines. A model for such amendment might be the amendment to the Federal
Rules of Civil Procedure (“FRCP”), which was made to clarify a very similar ambiguity. FRCP 6(a)(5) now
says, “The ‘next day’ is determined by continuing to count forward when the period is measured after an
event and backward when measured before an event.“
 
Aderant CompuLaw is a software-based court rules publisher providing deadline information to many
firms practicing in the Texas state courts. Because this ambiguity in TRCP 4 is causing considerable
confusion for our users, we would greatly appreciate any information you are able to provide us regarding
this issue.
 
Sincerely,

mailto:victoria.katz@aderant.com
mailto:Rulescomments@txcourts.gov
https://aka.ms/LearnAboutSenderIdentification



Victoria Katz
Senior Rules Attorney

Email: victoria.katz@aderant.com
Support: +1‑850‑224‑2004

MyAderant Client Portal: www.MyAderant.com
Create new cases, check the status of existing cases, download Handbooks and release
notes.

www.aderant.com | LinkedIn | Twitter

Any e-mail sent from Aderant may contain information which is CONFIDENTIAL and/or privileged. 
Unless you are the intended recipient, you may not disclose, copy or use it. Please notify the sender immediately and delete it
and any copies from your systems. You should protect your system from viruses etc; we accept no responsibility for damage
that may be caused by them.
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April 2, 2024 

Honorable Mike Johnson 
Speaker, United States House of Representatives 
Washington, DC  20515 

Dear Mr. Speaker: 

I have the honor to submit to the Congress amendments and an addition to the Federal 
Rules of Evidence that have been adopted by the Supreme Court of the United States pursuant to 
Section 2072 of Title 28, United States Code.   

Accompanying the amended and new rules are the following materials that were 
submitted to the Court for its consideration pursuant to Section 331 of Title 28, United States 
Code: a transmittal letter to the Court dated October 23, 2023; a blackline version of the rules 
with committee notes; an excerpt from the September 2023 report of the Committee on Rules of 
Practice and Procedure to the Judicial Conference; and an excerpt from the May 2023 report of 
the Advisory Committee on Evidence Rules. 

Sincerely, 

/s/ John G. Roberts, Jr. 
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April 2, 2024 
 

 
 
 
Honorable Kamala D. Harris  
President, United States Senate 
Washington, DC  20510 
 
Dear Madam President: 
 
 I have the honor to submit to the Congress amendments and an addition to the Federal 
Rules of Evidence that have been adopted by the Supreme Court of the United States pursuant to 
Section 2072 of Title 28, United States Code.   
 
 Accompanying the amended and new rules are the following materials that were 
submitted to the Court for its consideration pursuant to Section 331 of Title 28, United States 
Code: a transmittal letter to the Court dated October 23, 2023; a blackline version of the rules 
with committee notes; an excerpt from the September 2023 report of the Committee on Rules of 
Practice and Procedure to the Judicial Conference; and an excerpt from the May 2023 report of 
the Advisory Committee on Evidence Rules. 
 

Sincerely, 
 
       /s/ John G. Roberts, Jr. 
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April 2, 2024 
 
 
 
 
 
 

SUPREME COURT OF THE UNITED STATES 
 
 
 
 
 
 
ORDERED: 
 
 1.  The Federal Rules of Evidence are amended to include amendments to 613, 801, 804, 
and 1006, and new Rule 107.  
 
 [See infra pp.               .] 
 
 2.  The foregoing amendments to the Federal Rules of Evidence shall take effect on 
December 1, 2024, and shall govern in all proceedings thereafter commenced and, insofar as just 
and practicable, all proceedings then pending. 
 
 3.  THE CHIEF JUSTICE is authorized to transmit to the Congress the foregoing 
amendments to the Federal Rules of Evidence in accordance with the provisions of Section 2074 
of Title 28, United States Code.  
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PROPOSED AMENDMENTS TO THE  
FEDERAL RULES OF EVIDENCE 

 
 

Rule 107. Illustrative Aids 

(a) Permitted Uses. The court may allow a party to 

present an illustrative aid to help the trier of fact 

understand the evidence or argument if the aid’s 

utility in assisting comprehension is not substantially 

outweighed by the danger of unfair prejudice, 

confusing the issues, misleading the jury, undue 

delay, or wasting time. 

(b) Use in Jury Deliberations. An illustrative aid is not 

evidence and must not be provided to the jury during 

deliberations unless: 

(1) all parties consent; or 

(2) the court, for good cause, orders otherwise.  

(c) Record. When practicable, an illustrative aid used at 

trial must be entered into the record. 
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(d) Summaries of Voluminous Materials Admitted as 

Evidence. A summary, chart, or calculation admitted 

as evidence to prove the content of voluminous 

admissible evidence is governed by Rule 1006. 
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Rule 613.   Witness’s Prior Statement  
 

* * * * * 

(b) Extrinsic Evidence of a Prior Inconsistent 

Statement. Unless the court orders otherwise, 

extrinsic evidence of a witness’s prior inconsistent 

statement may not be admitted until after the witness 

is given an opportunity to explain or deny the 

statement and an adverse party is given an 

opportunity to examine the witness about it. This 

subdivision (b) does not apply to an opposing party’s 

statement under Rule 801(d)(2).  
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Rule 801. Definitions That Apply to This Article; 

Exclusions from Hearsay 
 

* * * * * 

(d) Statements That Are Not Hearsay. A statement 

that meets the following conditions is not hearsay: 

* * * * * 

 (2) An Opposing Party’s Statement. The 

statement is offered against an opposing 

party and: 

 (A) was made by the party in an 

individual or representative capacity; 

 (B) is one the party manifested that it 

adopted or believed to be true; 

 (C) was made by a person whom the party 

authorized to make a statement on the 

subject; 

 (D) was made by the party’s agent or 

employee on a matter within the 
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scope of that relationship and while it 

existed; or 

 (E) was made by the party’s 

coconspirator during and in 

furtherance of the conspiracy. 

The statement must be considered but 

does not by itself establish the declarant’s 

authority under (C); the existence or scope of 

the relationship under (D); or the existence of 

the conspiracy or participation in it under (E).  

If a party’s claim, defense, or 

potential liability is directly derived from a 

declarant or the declarant’s principal, a 

statement that would be admissible against 

the declarant or the principal under this rule 

is also admissible against the party. 
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Rule 804. Exceptions to the Rule Against Hearsay—
When the Declarant Is Unavailable as a 
Witness 

 
* * * * * 

(b) The Exceptions. * * *  

 (3) Statement Against Interest. A statement that:  

  (A) a reasonable person in the declarant’s 

position would have made only if the 

person believed it to be true because, 

when made, it was so contrary to the 

declarant’s proprietary or pecuniary 

interest or had so great a tendency to 

invalidate the declarant’s claim 

against someone else or to expose the 

declarant to civil or criminal liability; 

and  

  (B) if offered in a criminal case as one 

that tends to expose the declarant to 

criminal liability, is supported by 
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corroborating circumstances that 

clearly indicate its trustworthiness 

after considering the totality of 

circumstances under which it was 

made and any evidence that supports 

or undermines it.  

* * * * * 
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Rule 1006. Summaries to Prove Content 
 
(a) Summaries of Voluminous Materials Admissible 

as Evidence. The court may admit as evidence a 

summary, chart, or calculation offered to prove the 

content of voluminous admissible writings, 

recordings, or photographs that cannot be 

conveniently examined in court, whether or not they 

have been introduced into evidence.  

(b) Procedures. The proponent must make the 

underlying originals or duplicates available for 

examination or copying, or both, by other parties at a 

reasonable time and place. And the court may order 

the proponent to produce them in court. 

(c) Illustrative Aids Not Covered. A summary, chart, 

or calculation that functions only as an illustrative aid 

is governed by Rule 107. 
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October 23, 2023 

MEMORANDUM 

To: Chief Justice of the United States  
Associate Justices of the Supreme Court 

From: Judge Roslynn R. Mauskopf 
Secretary 

RE: TRANSMITTAL OF PROPOSED AMENDMENTS TO THE FEDERAL RULES OF 
EVIDENCE 

By direction of the Judicial Conference of the United States, pursuant to the 
authority conferred by 28 U.S.C. § 331, I transmit for the Court’s consideration proposed 
amendments to Rules 613, 801, 804, and 1006, and new Rule 107 of the Federal Rules of 
Evidence, which have been approved by the Judicial Conference. The Judicial 
Conference recommends that the amendments and new rule be adopted by the Court and 
transmitted to Congress pursuant to law. 

For your assistance in considering the proposed amendments, I am transmitting (i) 
clean and blackline copies of the amended rules and new rule along with committee 
notes; (ii) an excerpt from the September 2023 report of the Committee on Rules of 
Practice and Procedure to the Judicial Conference; and (iii) an excerpt from the May 2023 
report of the Advisory Committee on Evidence Rules. 

Attachments 
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Rule 107. Illustrative Aids 1 

(a) Permitted Uses. The court may allow a party to 2 

present an illustrative aid to help the trier of fact 3 

understand the evidence or argument if the aid’s 4 

utility in assisting comprehension is not substantially 5 

outweighed by the danger of unfair prejudice, 6 

confusing the issues, misleading the jury, undue 7 

delay, or wasting time. 8 

(b) Use in Jury Deliberations. An illustrative aid is not 9 

evidence and must not be provided to the jury during 10 

deliberations unless: 11 

(1) all parties consent; or 12 

(2) the court, for good cause, orders otherwise.  13 

 
 1 New material is underlined; matter to be omitted is lined 
through. 
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(c) Record. When practicable, an illustrative aid used at 14 

trial must be entered into the record. 15 

(d) Summaries of Voluminous Materials Admitted as 16 

Evidence. A summary, chart, or calculation admitted 17 

as evidence to prove the content of voluminous 18 

admissible evidence is governed by Rule 1006. 19 

Committee Note 

 The amendment establishes a new Rule 107 to 
provide standards for the use of illustrative aids. The new 
rule is derived from Maine Rule of Evidence 616. The term 
“illustrative aid” is used instead of the term “demonstrative 
evidence,” as that latter term has been subject to differing 
interpretation in the courts. An illustrative aid is any 
presentation offered not as evidence but rather to assist the 
trier of fact in understanding evidence or argument. 
“Demonstrative evidence” is a term better applied to 
substantive evidence offered to prove, by demonstration, a 
disputed fact. 

 Writings, objects, charts, or other presentations that 
are used during the trial to provide information to the trier of 
fact thus fall into two categories. The first category is 
evidence that is offered to prove a disputed fact; 
admissibility of such evidence is dependent upon satisfying 
the strictures of Rule 403, the hearsay rule, and other 
evidentiary screens. Usually the jury is permitted to take this 
substantive evidence to the jury room during deliberations 
and use it to help determine the disputed facts.  
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 The second category—the category covered by this 
rule—is information offered for the narrow purpose of 
helping the trier of fact to understand what is being 
communicated to them by the witness or party presenting 
evidence or argument. Examples may include drawings, 
photos, diagrams, video depictions, charts, graphs, and 
computer simulations. These kinds of presentations, referred 
to in this rule as “illustrative aids,” have also been described 
as “pedagogical devices” and sometimes (and less helpfully) 
“demonstrative presentations”—that latter term being 
unhelpful because the purpose for presenting the information 
is not to “demonstrate” how an event occurred but rather to 
help the trier of fact understand evidence or argument that is 
being or has been presented.  

 A similar distinction must be drawn between a 
summary of voluminous admissible evidence offered to 
prove a fact, and a summary of evidence that is offered solely 
to assist the trier of fact in understanding the evidence. The 
former is subject to the strictures of Rule 1006. The latter is 
an illustrative aid, which the courts have previously 
regulated pursuant to the broad standards of Rule 611(a), and 
which is now to be regulated by the more particularized 
requirements of this Rule 107.  

 While an illustrative aid is by definition not offered 
to prove a fact in dispute, this does not mean that it is free 
from regulation by the court. It is possible that the illustrative 
aid may be prepared to distort or oversimplify the evidence 
presented, or stoke unfair prejudice. This rule requires the 
court to assess the value of the illustrative aid in assisting the 
trier of fact to understand the evidence or argument. Cf. Fed. 
R. Evid. 703; see Adv. Comm. Note to the 2000 amendment 
to Rule 703. Against that beneficial effect, the court must 
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weigh most of the dangers that courts take into account in 
balancing evidence offered to prove a fact under Rule 403—
one particular problem being that the illustrative aid might 
appear to be substantive evidence of a disputed event. If 
those dangers substantially outweigh the value of the aid in 
assisting the trier of fact, the trial court should prohibit the 
use of—or order the modification of—the illustrative aid. 
And if the court does allow the aid to be presented at a jury 
trial, the adverse party may ask to have the jury instructed 
about the limited purpose for which the illustrative aid may 
be used. Cf. Rule 105.   

 The intent of the rule is to clarify the distinction 
between substantive evidence and illustrative aids, and to 
provide the court with a balancing test specifically directed 
toward the use of illustrative aids. Illustrative aids can be 
critically important in helping the trier of fact understand the 
evidence or argument. 

 Many courts require advance disclosure of 
illustrative aids, as a means of safeguarding and regulating 
their use. Ordinary discovery procedures concentrate on the 
evidence that will be presented at trial, so illustrative aids are 
not usually subject to discovery. Their sudden appearance 
may not give sufficient opportunity for analysis by other 
parties, particularly if they are complex. That said, there is a 
wide variety of illustrative aids, and a wide variety of 
circumstances under which they might be used. In addition, 
in some cases, advance disclosure may improperly preview 
witness examination or attorney argument. The amendment 
therefore leaves it to trial judges to decide whether, when, 
and how to require advance notice of an illustrative aid.  
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 Because an illustrative aid is not offered to prove a 
fact in dispute and is used only in accompaniment with 
presentation of evidence or argument, the amendment 
provides that illustrative aids are not to go to the jury room 
unless all parties consent or the court, for good cause, orders 
otherwise. The Committee determined that allowing the jury 
to use the aid in deliberations, free of the constraint of 
accompaniment with witness testimony or party 
presentation, runs the risk that the jury may unduly 
emphasize the testimony of a witness with whom it was 
used, or otherwise misinterpret the import, usefulness, and 
purpose of the illustrative aid. But the Committee concluded 
that trial courts should have some discretion to allow the jury 
to consider an illustrative aid during deliberations.  

 If the court does allow the jury to review the 
illustrative aid during deliberations, the court must upon 
request instruct the jury that the illustrative aid is not 
evidence and cannot be considered as proof of any fact.  

 This rule is intended to govern the use of an 
illustrative aid at any point in the trial, including in opening 
statement and closing argument. 

 While an illustrative aid is not evidence, if it is used 
at trial it must be marked as an exhibit and made part of the 
record, unless that is impracticable under the circumstances. 
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Rule 613.   Witness’s Prior Statement  1 
 

* * * * * 2 

(b) Extrinsic Evidence of a Prior Inconsistent 3 

Statement. Unless the court orders otherwise, 4 

Eextrinsic evidence of a witness’s prior inconsistent 5 

statement is admissible only if may not be admitted 6 

until after the witness is given an opportunity to 7 

explain or deny the statement and an adverse party is 8 

given an opportunity to examine the witness about it, 9 

or if justice so requires. This subdivision (b) does not 10 

apply to an opposing party’s statement under 11 

Rule 801(d)(2).  12 

Committee Note 

Rule 613(b) has been amended to require that a 
witness receive an opportunity to explain or deny a prior 
inconsistent statement before the introduction of extrinsic 
evidence of the statement. This requirement of a prior 
foundation is consistent with the common law approach to 
impeachment with prior inconsistent statements. See, e.g., 
Wammock v. Celotex Corp., 793 F.2d 1518, 1521 (11th Cir. 
1986) (“Traditionally, prior inconsistent statements of a 
witness could not be proved by extrinsic evidence unless and 
until the witness was first confronted with the impeaching 
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statement.”). The existing rule imposes no timing preference 
or sequence and thus permits an impeaching party to 
introduce extrinsic evidence of a witness’s prior inconsistent 
statement before giving the witness the necessary 
opportunity to explain or deny it. This flexible timing can 
create problems concerning the witness’s availability to be 
recalled, and lead to disputes about which party bears 
responsibility for recalling the witness to afford the 
opportunity to explain or deny. Further, recalling a witness 
solely to afford the requisite opportunity to explain or deny 
a prior inconsistent statement may be inefficient. Finally, 
trial judges may find extrinsic evidence of a prior 
inconsistent statement unnecessary in some circumstances 
where a witness freely acknowledges the inconsistency 
when afforded an opportunity to explain or deny. Affording 
the witness an opportunity to explain or deny a prior 
inconsistent statement before introducing extrinsic evidence 
of the statement avoids these difficulties. The prior 
foundation requirement gives the target of the impeaching 
evidence a timely opportunity to explain or deny the alleged 
inconsistency; promotes judges’ efforts to conduct trials in 
an orderly manner; and conserves judicial resources.  

 
The amendment preserves the trial court’s discretion 

to delay an opportunity to explain or deny until after the 
introduction of extrinsic evidence in appropriate cases, or to 
dispense with the requirement altogether. A trial judge may 
decide to delay or even forgo a witness’s opportunity to 
explain or deny a prior inconsistent statement in certain 
circumstances, such as when the failure to afford the prior 
opportunity was inadvertent and the witness may be afforded 
a subsequent opportunity, or when a prior opportunity was 
impossible because the witness’s statement was not 
discovered until after the witness testified. 
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Rule 801. Definitions That Apply to This Article; 1 

Exclusions from Hearsay 2 
 

* * * * * 3 

(d) Statements That Are Not Hearsay. A statement 4 

that meets the following conditions is not hearsay: 5 

* * * * * 6 

 (2) An Opposing Party’s Statement. The 7 

statement is offered against an opposing 8 

party and: 9 

 (A) was made by the party in an 10 

individual or representative capacity; 11 

 (B) is one the party manifested that it 12 

adopted or believed to be true; 13 

 (C) was made by a person whom the party 14 

authorized to make a statement on the 15 

subject; 16 

 (D) was made by the party’s agent or 17 

employee on a matter within the 18 
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scope of that relationship and while it 19 

existed; or 20 

 (E) was made by the party’s 21 

coconspirator during and in 22 

furtherance of the conspiracy. 23 

The statement must be considered but 24 

does not by itself establish the declarant’s 25 

authority under (C); the existence or scope of 26 

the relationship under (D); or the existence of 27 

the conspiracy or participation in it under (E).  28 

If a party’s claim, defense, or 29 

potential liability is directly derived from a 30 

declarant or the declarant’s principal, a 31 

statement that would be admissible against 32 

the declarant or the principal under this rule 33 

is also admissible against the party. 34 

Committee Note 

The rule has been amended to provide that when a 
party stands in the shoes of a declarant or the declarant’s 
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principal, hearsay statements made by the declarant or 
principal are admissible against the party. For example, if an 
estate is bringing a claim for damages suffered by the 
decedent, any hearsay statement that would have been 
admitted against the decedent as a party-opponent under this 
rule is equally admissible against the estate. Other 
relationships that would support this attribution include 
assignor/assignee and debtor/trustee when the trustee is 
pursuing the debtor’s claims. The rule is justified because if 
the party is standing in the shoes of the declarant or the 
principal, the party should not be placed in a better position 
as to the admissibility of hearsay than the declarant or the 
principal would have been. A party that derives its interest 
from a declarant or principal is ordinarily subject to all the 
substantive limitations applicable to them, so it follows that 
the party should be bound by the same evidence rules as 
well.  

 
Reference to the declarant’s principal is necessary 

because the statement may have been made by the agent of 
the person or entity whose rights or obligations have been 
succeeded to by the party against whom the statement is 
offered. The rule does not apply, however, if the statement 
is admissible against the agent but not against the 
principal—for example, if the statement was made by the 
agent after termination of employment. This is because the 
successor’s potential liability is derived from the principal, 
not the agent. 

 
The rationale of attribution does not apply, and so the 

hearsay statement would not be admissible, if the declarant 
makes the statement after the rights or obligations have been 
transferred, by contract or operation of law, to the party 
against whom the statement is offered.  
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Rule 804. Exceptions to the Rule Against Hearsay—1 
When the Declarant Is Unavailable as a 2 
Witness 3 

 
* * * * * 4 

(b) The Exceptions. * * *  5 

 (3) Statement Against Interest. A statement that:  6 

  (A) a reasonable person in the declarant’s 7 

position would have made only if the 8 

person believed it to be true because, 9 

when made, it was so contrary to the 10 

declarant’s proprietary or pecuniary 11 

interest or had so great a tendency to 12 

invalidate the declarant’s claim 13 

against someone else or to expose the 14 

declarant to civil or criminal liability; 15 

and  16 

  (B) if offered in a criminal case as one 17 

that tends to expose the declarant to 18 

criminal liability, is supported by 19 
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corroborating circumstances that 20 

clearly indicate its trustworthiness, if 21 

offered in a criminal case as one that 22 

tends to expose the declarant to 23 

criminal liability---after considering 24 

the totality of circumstances under 25 

which it was made and any evidence 26 

that supports or undermines it.  27 

* * * * * 

Committee Note 

Rule 804(b)(3)(B) has been amended to require that 
in assessing whether a statement is supported by 
“corroborating circumstances that clearly indicate its 
trustworthiness,” the court must consider not only the 
totality of the circumstances under which the statement was 
made, but also any evidence supporting or undermining it. 
While most courts have considered evidence independent of 
the statement, some courts have refused to do so. The rule 
now provides for a uniform approach and recognizes that the 
existence or absence of independent evidence supporting the 
statement is relevant to, but not necessarily dispositive of, 
whether a statement that tends to expose the declarant to 
criminal liability should be admissible under this exception 
when offered in a criminal case. A court evaluating the 
admissibility of a third-party confession to a crime, for 
example, must consider not only circumstances such as the 
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timing and spontaneity of the statement and the third-party 
declarant’s likely motivations in making it. The court must 
also consider information, if any, supporting the statement, 
such as evidence placing the third party in the vicinity of the 
crime. Courts must also consider evidence that undermines 
the declarant’s account. 

Although it utilizes slightly different language to fit 
within the framework of Rule 804(b)(3), the amendment is 
consistent with the 2019 amendment to Rule 807 that 
requires courts to consider corroborating evidence in the 
trustworthiness inquiry under that provision. The 
amendment is also supported by the legislative history of the 
corroborating circumstances requirement in Rule 804(b)(3). 
See 1974 House Judiciary Committee Report on Rule 
804(b)(3) (adding “corroborating circumstances clearly 
indicate the trustworthiness of the statement” language and 
noting that this standard would change the result in cases like 
Donnelly v. United States, 228 U.S. 243 (1913), that 
excluded a third-party confession exculpating the defendant 
despite the existence of independent evidence demonstrating 
the accuracy of the statement). 

  
 

 
 
 
  

Page 1073 of 1089



 

 

14 FEDERAL RULES OF EVIDENCE 

 

Rule 1006. Summaries to Prove Content 1 
 
(a) Summaries of Voluminous Materials Admissible 2 

as Evidence. The proponent court may admit as 3 

evidence use a summary, chart, or calculation 4 

offered to prove the content of voluminous 5 

admissible writings, recordings, or photographs that 6 

cannot be conveniently examined in court, whether 7 

or not they have been introduced into evidence.  8 

(b) Procedures. The proponent must make the 9 

underlying originals or duplicates available for 10 

examination or copying, or both, by other parties at 11 

a reasonable time and place. And the court may 12 

order the proponent to produce them in court. 13 

(c) Illustrative Aids Not Covered. A summary, chart, 14 

or calculation that functions only as an illustrative 15 

aid is governed by Rule 107. 16 

Committee Note 

Rule 1006 has been amended to correct 
misperceptions about the operation of the rule by some 
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courts. Some courts have mistakenly held that a Rule 1006 
summary is “not evidence” and that it must be accompanied 
by limiting instructions cautioning against its substantive 
use. But the purpose of Rule 1006 is to permit alternative 
proof of the content of writings, recordings, or photographs 
too voluminous to be conveniently examined in court. To 
serve their intended purpose, therefore, Rule 1006 
summaries must be admitted as substantive evidence and the 
rule has been amended to clarify that a party may offer a 
Rule 1006 summary “as evidence.” The court may not 
instruct the jury that a summary admitted under this rule is 
not to be considered as evidence.  

Rule 1006 has also been amended to clarify that a 
properly supported summary may be admitted into evidence 
whether or not the underlying voluminous materials 
reflected in the summary have been admitted. Some courts 
have mistakenly held that the underlying voluminous 
writings or recordings themselves must be admitted into 
evidence before a Rule 1006 summary may be used. Because 
Rule 1006 allows alternate proof of materials too 
voluminous to be conveniently examined during trial 
proceedings, admission of the underlying voluminous 
materials is not required and the amendment so states. 
Conversely, there are courts that deny resort to a properly 
supported Rule 1006 summary because the underlying 
writings or recordings—or a portion of them—have been 
admitted into evidence. Summaries that are otherwise 
admissible under Rule 1006 are not rendered inadmissible 
because the underlying documents have been admitted, in 
whole or in part, into evidence. In most cases, a Rule 1006 
chart may be the only evidence the trier of fact will examine 
concerning a voluminous set of documents. In some 
instances, however, the summary may be admitted in 
addition to the underlying documents.  
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A summary admissible under Rule 1006 must also 
pass the balancing test of Rule 403. For example, if the 
summary does not accurately reflect the underlying 
voluminous evidence, or if it is argumentative, its probative 
value may be substantially outweighed by the risk of unfair 
prejudice or confusion.  

Consistent with the original rule, the amendment 
requires that the proponent of a Rule 1006 summary make 
the underlying voluminous records available to other parties 
at a reasonable time and place. The trial judge has discretion 
in determining the reasonableness of the production in each 
case but must ensure that all parties have a fair opportunity 
to evaluate the summary. Cf. Fed. R. Evid. 404(b)(3) and 
807(b). 

Although Rule 1006 refers to materials too 
voluminous to be examined “in court” and permits the trial 
judge to order production of underlying materials “in court,” 
the rule applies to virtual proceedings just as it does to 
proceedings conducted in person in a courtroom. 

The amendment draws a distinction between 
summaries of voluminous admissible information offered to 
prove a fact, and illustrations offered solely to assist the trier 
of fact in understanding the evidence. The former are subject 
to the strictures of Rule 1006. The latter are illustrative aids, 
which are now regulated by Rule 107. 
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NOTICE 
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE  

UNLESS APPROVED BY THE CONFERENCE ITSELF. 

Agenda E-19 
Rules 

September 2023 
 

REPORT OF THE JUDICIAL CONFERENCE 
 

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 
 

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE 
JUDICIAL CONFERENCE OF THE UNITED STATES: 
 

The Committee on Rules of Practice and Procedure (Standing Committee or Committee) 

met on June 6, 2023.  All members participated. 

* * * * * 

FEDERAL RULES OF EVIDENCE 

Rules Recommended for Approval and Transmission 

 The Advisory Committee on Evidence Rules recommended for final approval proposed 

amendments to Evidence Rules 613, 801, 804, and 1006, and new Evidence Rule 107.  The 

Standing Committee unanimously approved the Advisory Committee’s recommendations with 

minor changes to the text of Rules 107, 804, and 1006, and minor changes to the committee 

notes accompanying Rules 107, 801, 804, and 1006. 

New Rule 107 (Illustrative Aids) 

The distinction between “demonstrative evidence” (admitted into evidence and used 

substantively to prove disputed issues at trial) and “illustrative aids” (not admitted into evidence 

but used solely to assist the trier of fact in understanding evidence) is sometimes a difficult one 

to draw, and the standards for allowing the use of an illustrative aid are not made clear in the 

case law, in part because there is no specific rule that sets any standards.  The proposed 

amendment, originally published for public comment as a new subsection of Rule 611, would 
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Rules - Page 2 

provide standards for illustrative aids, allowing them to be used at trial after the court balances 

the utility of the aid against the risk of unfair prejudice, confusion, and delay.  Following 

publication in August 2022, the Advisory Committee determined that the contents of the rule 

were better contained in a new Rule 107 rather than a new subsection of Rule 611, reasoning that 

Article VI is about witnesses, and illustrative aids are often used outside the context of witness 

testimony.  In addition, the Advisory Committee determined to remove the notice requirement 

from the published version of the proposed amendment and to extend the rule to cover opening 

and closing statements.  Finally, the Advisory Committee changed the proposed amendments to 

provide that illustrative aids can be used unless the negative factors “substantially” outweigh the 

educative value of the aid, to make clear that illustrative aids are not evidence, and to refer to 

Rule 1006 for summaries of voluminous evidence. 

Rule 613 (Witness’s Prior Statement) 

 The proposed amendment would provide that extrinsic evidence of a prior inconsistent 

statement is not admissible until the witness is given an opportunity to explain or deny the 

statement.  To allow flexibility, the amended rule would give the court the discretion to dispense 

with the requirement.  The proposed amendment would bring the courts into uniformity, and 

would adopt the approach that treats the witness fairly and promotes efficiency. 

Rule 801 (Definitions That Apply to This Article; Exclusions from Hearsay) 

 The proposed amendment to Rule 801(d)(2) would resolve the dispute in the courts about 

the admissibility of statements by the predecessor-in-interest of a party-opponent, providing that 

such a hearsay statement would be admissible against the declarant’s successor-in-interest.  The 

Advisory Committee reasoned that admissibility is fair when the successor-in-interest is standing 

in the shoes of the declarant because the declarant is in substance the party-opponent. 
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Rule 804 (Exceptions to the Rule Against Hearsay—When the Declarant Is Unavailable as a 
Witness) 
 
 Rule 804(b)(3) provides a hearsay exception for declarations against interest.  In a 

criminal case in which a declaration against penal interest is offered, the rule requires that the 

proponent provide “corroborating circumstances that clearly indicate the trustworthiness” of the 

statement.  There is a dispute in the courts about the meaning of the “corroborating 

circumstances” requirement.  The proposed amendments to Rule 804(b)(3) would require that, in 

assessing whether a statement is supported by corroborating circumstances, the court must 

consider not only the totality of the circumstances under which the statement was made, but also 

any evidence supporting or undermining it.  This proposed amendment would help maintain 

consistency with the 2019 amendment to Rule 807, which requires courts to look at 

corroborating evidence, if any, in determining whether a hearsay statement is sufficiently 

trustworthy under the residual exception. 

Rule 1006 (Summaries to Prove Content) 

The proposed amendments to Rule 1006 would fit together with the proposed new 

Rule 107 on illustrative aids.  The proposed rule amendment and new rule would serve to 

distinguish a summary of voluminous evidence (which summary is itself evidence and is 

governed by Rule 1006) from a summary that is designed to help the trier of fact understand 

admissible evidence (which summary is not itself evidence and would be governed by new 

Rule 107).  The proposed amendment to Rule 1006 would also clarify that a Rule 1006 summary 

is admissible whether or not the underlying evidence has been admitted. 

Recommendation: That the Judicial Conference approve the proposed 
amendments to Evidence Rules 613, 801, 804, and 1006, and new Rule 107, as set 
forth in Appendix D, and transmit them to the Supreme Court for consideration 
with a recommendation that they be adopted by the Court and transmitted to 
Congress in accordance with the law. 
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* * * * * 

 Respectfully submitted, 

 

 John D. Bates, Chair 
 

Paul Barbadoro 
Elizabeth J. Cabraser 
Robert J. Giuffra, Jr. 
William J. Kayatta, Jr. 
Carolyn B. Kuhl 
Troy A. McKenzie  
Patricia Ann Millett 

Lisa O. Monaco 
Andrew J. Pincus 
Gene E.K. Pratter 
D. Brooks Smith 
Kosta Stojilkovic 
Jennifer G. Zipps 

 
* * * * * 
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MEMORANDUM 

 
        
TO:  Hon. John D. Bates, Chair 
  Committee on Rules of Practice and Procedure 
 
FROM: Hon. Patrick J. Schiltz, Chair 
  Advisory Committee on Evidence Rules 
 
RE:  Report of the Advisory Committee on Evidence Rules 
 
DATE: May 10, 2023 
 
 
I. Introduction 
 
 The Advisory Committee on Evidence Rules (the “Committee”) met in Washington, D.C., 
on April 28, 2023. At the meeting the Committee discussed and gave final approval to five 
proposed amendments that had been published for public comment in August 2022. The 
Committee also tabled a proposed amendment.  
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 The Committee made the following determinations at the meeting: 
 
 ● It unanimously approved proposals to add a new Rule 107 and to amend Rules 613(b), 
801(d)(2), 804(b)(3), and 1006, and recommends that the Standing Committee approve the 
proposed rules amendments and new rule. 
 

* * * * * 
 
II. Action Items 
 

A. New Rule 107, for Final Approval  
 

At the Spring 2022 meeting, the Committee unanimously approved a proposal to add a new 
rule to regulate the use of illustrative aids at trial. The distinction between “demonstrative 
evidence” (admitted into evidence and used substantively to prove disputed issues at trial) and 
“illustrative aids” (not admitted into evidence but used solely to assist the trier of fact in 
understanding other evidence) is sometimes a difficult one to draw, and is a point of confusion in 
the courts. Similar confusion exists in distinguishing a summary of voluminous evidence, covered 
by Rule 1006, and a summary that is not evidence but rather presented to assist the trier of fact in 
understanding evidence. In addition, the standards for allowing the use of an illustrative aid are 
not made clear in the case law, in part because there is no specific rule that sets any standards.  

 
The proposed amendment, published for public comment as a new Rule 611(d), allowed 

illustrative aids to be used at trial after the court balances the utility of the aid against the risk of 
unfair prejudice, confusion, and delay. The pitch of that balance was left open for public comment 
--- whether the negative factors would have to substantially outweigh the usefulness of the aid (the 
same balance as Rule 403), or whether the aid would be prohibited if the negative factors simply 
outweighed the usefulness of the aid.  

 
Because illustrative aids are not evidence, adverse parties do not receive pretrial discovery 

of such aids. The proposal issued for public comment would have required notice to be provided, 
unless the court for good cause orders otherwise. This notice requirement was most controversial 
when applied to the use of illustrative aids on opening and closing --- leading the Committee to 
exclude openings and closings from the proposal as issued for public comment.  

 
Lawyer groups (such as bar associations) and the Federal Magistrate Judges’ Association 

submitted comments in favor of the proposed amendment. But most practicing lawyers were 
critical. Most of the negative public comment went to the notice requirement; the commenters 
argued that a notice requirement was burdensome and would lead to motion practice and less use 
of illustrative aids. Other comments questioned the need for the rule. Others argued (in the face of 
contrary case law) that the courts were having no problems in regulating illustrative aids.  

 
In light of the public comment, as well as comments from the Standing Committee and 

those received at the symposium on the rule proposal in the Fall of 2022, the Committee 
unanimously agreed on the following changes: 1) deletion of the notice requirement; 2) extending 
the rule to openings and closings (reasoning that after lifting the notice requirement, there was no 
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reason not to cover openings and closings, especially because courts already regulate illustrative 
aids used in openings and closings and it would be best to have all uses at trial covered by a single 
rule); 3) providing that illustrative aids can be used unless the negative factors substantially 
outweigh the educative value of the aid (reasoning that it would be confusing to have a different 
balancing test than Rule 403, especially when the line between substantive evidence and 
illustrative aids may sometimes be difficult to draw); 4) specifying in the text of the rule that 
illustrative aids are not evidence; 5) adding a subdivision providing that summaries of voluminous 
evidence are themselves evidence and are governed by Rule 1006; and 6) relocating the proposal 
to a new Rule 107 (reasoning that Article VI is about witnesses, and illustrative aids are often used 
outside the context of witness testimony).  

 
Because illustrative aids are not evidence, the proposed rule provides that an aid should not 

be allowed into the jury room during deliberations, unless the court, for good cause, orders 
otherwise. The committee note specifies that if the court does allow an illustrative aid to go to the 
jury room, the court must upon request instruct the jury that the aid is not evidence. 

 
Finally, to assist appellate review of illustrative aids, the rule provides that illustrative aids 

must be entered into the record, unless it is impracticable to do so.  
 
The Committee strongly believes that this rule on illustrative aids will provide an important 

service to courts and litigants. Illustrative aids are used in almost every trial, and yet nothing in the 
rules specifically addresses their use. This amendment rectifies that problem.   

 
At its Spring 2023 meeting, the Committee unanimously gave final approval to the 

proposed new Rule 107. The Committee recommends that the proposed amendment, and the 
accompanying Committee Note, be approved by the Standing Committee.  

 
* * * * * 

 
B. Proposed Amendment to Rule 1006, for Final Approval1  
 

Evidence Rule 1006 provides that a summary can be admitted as evidence if the underlying 
records are admissible and too voluminous to be conveniently examined in court. The courts are 
in dispute about a number of issues regarding admissibility of summaries of evidence under Rule 
1006 --- and much of the problem is that some courts do not properly distinguish between 
summaries of evidence under Rule 1006 (which are themselves admitted into evidence) and 
summaries that are illustrative aids (which are not evidence at all). Some courts have stated that 
summaries admissible under Rule 1006 are “not evidence,” which is incorrect. Other courts have 
stated that all of the underlying evidence must be admitted before the summary can be admitted; 
that, too, is incorrect. Still other courts state that the summary is inadmissible if any of the 
underlying evidence has been admitted; that is also wrong.  

 

 
1 This rule is taken out of numerical sequence because it is of a piece with the proposed amendment on illustrative 
aids. 
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After extensive research and discussion, the Committee unanimously approved an 
amendment to Rule 1006 that would provide greater guidance to the courts on the admissibility 
and proper use of summary evidence under Rule 1006.  

 
The proposal to amend Rule 1006 dovetails with the proposal to establish a rule on 

illustrative aids, discussed above. These two rules serve to distinguish a summary of voluminous 
evidence (which is itself evidence and governed by Rule 1006) from a summary that is designed 
to help the trier of fact understand admissible evidence (which summary is not itself evidence and 
would be governed by new Rule 107). The proposed amendment to Rule 1006 would clarify that 
a summary is admissible whether or not the underlying evidence has been admitted. The 
Committee believes that the proposed amendment will provide substantial assistance to courts and 
litigants in navigating this confusing area.   

 
The rule proposal for public comment received only a few public comments, largely 

favorable.  
   
At its Spring 2023 meeting, the Committee unanimously gave final approval to the 

proposed amendment to Rule 1006. The Committee recommends that the proposed amendment, 
and the accompanying Committee Note, be approved by the Standing Committee.  

 
* * * * * 

 
C. Proposed Amendment to Rule 613(b) for Final Approval 
 
The common law provided that before a witness could be impeached with extrinsic 

evidence of a prior inconsistent statement, the adverse party was required to give the witness an 
opportunity to explain or deny the statement. The existing Rule 613(b) rejects that “prior 
presentation” requirement. It provides that extrinsic evidence of the inconsistent statement is 
admissible so long as the witness is given an opportunity to explain or deny the statement at some 
point in the trial. It turns out, though, that most courts have retained the common law “prior 
presentation” requirement. These courts have found that a prior presentation requirement saves 
time, because a witness will often concede that she made the inconsistent statement, and that makes 
it unnecessary for anyone to introduce extrinsic evidence. The prior presentation requirement also 
avoids the difficulties inherent in calling a witness back to the stand to give her an opportunity at 
some later point to explain or deny a prior statement that has been proven through extrinsic 
evidence.  

 
The Committee has unanimously determined that the better rule is to require a prior 

opportunity to explain or deny the statement, with the court having discretion to allow a later 
opportunity (for example, when the prior inconsistent statement is not discovered until after the 
witness testifies). The amendment will bring the rule into alignment with what appears to be the 
practice of most trial judges --- a practice that the Committee concluded is superior to the practice 
described in the current rule.   

 
The rule published for public comment provides that extrinsic evidence of a prior 

inconsistent statement is not admissible until the witness is given an opportunity to explain or deny 
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the statement. It gives the court the discretion to dispense with the requirement, in order to allow 
flexibility. The default rule brings the courts into uniformity and opts for the rule that provides 
more fairness to the witness and a more efficient result to the court. The rule received only a few 
public comments, largely favorable.    

 
At the Spring 2023 meeting, the Committee unanimously gave final approval to the 

proposed amendment to Rule 613(b). The Committee recommends that the proposed 
amendment, and the accompanying Committee Note, be approved by the Standing Committee.  
 

* * * * * 
 

D. Proposed Amendment to Rule 801(d)(2) Governing Successors-in-
Interest, for Final Approval  

 
Rule 801(d)(2) provides a hearsay exemption for statements of a party opponent. Courts 

are split about the applicability of this exemption in the following situation: a declarant makes a 
statement that would have been admissible against him as a party-opponent, but he is not the party-
opponent because his claim or defense has been transferred to another (either by agreement or by 
operation of law), and it is the transferee that is the party-opponent. Some circuits would permit 
the statements made by the declarant to be offered against the successor as a party-opponent 
statement under Rule 801(d)(2), while others would foreclose admissibility because the statement 
was made by one who is technically not the party-opponent in the case.   

 
The Committee has determined that the dispute in the courts about the admissibility of 

party-opponent statements against successors should be resolved by a rule amendment, because 
the problem arises with some frequency in a variety of predecessor/successor situations (most 
commonly, decedent and estate in a claim brought for damages under 42 U.S.C. § 1983). The 
Committee unanimously determined that the appropriate result should be that a hearsay statement 
would be admissible against the successor-in-interest. The Committee reasoned that admissibility 
was fair when the successor-in-interest is standing in the shoes of the declarant --- because the 
declarant is in substance the party-opponent. Moreover, a contrary rule results in random 
application of Rule 801(d)(2), and possible strategic action, such as assigning a claim in order to 
avoid admissibility of a statement. The Committee approved the following addition to 
Rule 801(d)(2): 

 
If a party’s claim, defense, or potential liability is directly derived from a 
declarant or the declarant’s principal, a statement that would be admissible 
against the declarant or the principal under this rule is also admissible 
against the party.  

 
 The proposed committee note emphasizes that to be admissible against the successor, the 
declarant must have made the statement before the transfer of the claim or defense. It also specifies 
that if a statement made by an agent is not admissible against a principal, then it is not admissible 
against any successor to the principal.  
 
 The rule as published for public comment received only a few comments, largely favorable.  
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At its Spring 2023 meeting, the Committee unanimously gave final approval to the 

proposed amendment to Rule 801(d)(2). The Committee recommends that the proposed 
amendment, and the accompanying Committee Note, be approved by the Standing Committee.  
 

* * * * * 
 
 E. Proposed Amendment to the Rule 804(b)(3) Corroborating 

Circumstances Requirement, for Final Approval 
 
 Rule 804(b)(3) provides a hearsay exception for declarations against interest. In a criminal 
case in which a declaration against penal interest is offered, the rule requires that the proponent 
provide “corroborating circumstances that clearly indicate the trustworthiness” of the statement. 
There is a dispute in the courts about the meaning of the “corroborating circumstances” 
requirement. Most federal courts consider both the inherent guarantees of trustworthiness 
underlying a particular declaration against interest as well as independent evidence corroborating 
(or refuting) the accuracy of the statement. But some courts do not permit inquiry into independent 
evidence --- limiting judges to consideration of the inherent guarantees of trustworthiness 
surrounding the statement. This latter view --- denying consideration of independent corroborative 
evidence --- is inconsistent with the 2019 amendment to Rule 807 (the residual exception), which 
requires courts to look at corroborative evidence, if any, in determining whether a hearsay 
statement is sufficiently trustworthy under that exception. The rationale is that corroborative 
evidence can shore up concerns about the potential unreliability of a statement --- a rationale that 
is applied in many other contexts, such as admissibility of co-conspirator hearsay, and tips from 
informants in determining probable cause. 
 
 The Committee believes that it is important to rectify the dispute among the circuits about 
the meaning of “corroborating circumstances” and that requiring consideration of corroborating 
evidence not only avoids inconsistency with the residual exception, but is also supported by logic 
and by the legislative history of Rule 804(b)(3).  
 
 The proposal published for public comment provided as follows: 
  

Rule 804(b)(3) Statement Against Interest. 
 
A statement that:  

 
(A) A reasonable person in the declarant’s position would have made only if the 

person believed it to be true because, when made, it was so contrary to the 
declarant’s proprietary or pecuniary interest or had so great a tendency to 
invalidate the declarant’s claim against someone else or to expose the 
declarant to civil or criminal liability; and  
 

(B)  if offered in a criminal case as one that tends to expose the declarant to 
criminal liability, the court finds it is supported by corroborating 
circumstances that clearly indicate trustworthiness --- after considering the 

Page 1086 of 1089



Excerpt from the May 10, 2023, Report of the Advisory Committee on Evidence Rules 
 

 
 

totality of circumstances under which it was made and evidence, if any, 
corroborating it. if it is offered in a criminal case as one that tends to expose 
the declarant to criminal liability.  

 
 There were only a few public comments to the rule, and all were favorable about requiring 
consideration of corroborating evidence. But there was some confusion about the two different 
uses of the word “corroborating” in the rule. What is the difference between “corroborating 
circumstances” and “corroborating evidence”? The answer is that “corroborating circumstances” 
is a term of art --- an undeniably confusing one, because it combines the notion of corroborating 
evidence and circumstantial guarantees of trustworthiness. In contrast, “corroborating evidence” 
refers to independent evidence that supports the declarant’s account --- under the proposal, that 
kind of information must be considered in assessing whether “corroborating circumstances” are 
found.  

   
In using the term “corroborating evidence” the Committee was intending to use the exact 

language that was adopted in the residual exception, Rule 807, in 2019. But after considerable 
discussion at the Spring 2023 meeting, the Committee concluded that the better result would be to 
use a different word than “corroborating”; the deviation from the Rule 807 language is justified by 
the fact that Rule 807 refers to “trustworthiness” --- not “corroborating circumstances” --- so use 
of “corroborating” in that rule is not confusing. The Committee determined that it could reach the 
same result with different terminology.  

 
The proposal unanimously approved by the Committee, for which it seeks final approval, 

reads as follows: 
 
Rule 804(b)(3) Statement Against Interest. 
 
A statement that:  
 

(A) A reasonable person in the declarant’s position would have made only if the 
person believed it to be true because, when made, it was so contrary to the 
declarant’s proprietary or pecuniary interest or had so great a tendency to 
invalidate the declarant’s claim against someone else or to expose the 
declarant to civil or criminal liability; and  
 

(B)  if offered in a criminal case as one that tends to expose the declarant to 
criminal liability, the court finds it is supported by corroborating 
circumstances that clearly indicate trustworthiness --- after considering the 
totality of circumstances under which it was made and any evidence that 
supports or contradicts it. if it is offered in a criminal case as one that tends 
to expose the declarant to criminal liability.  

 
A major advantage of this revision is that (freed from uniformity with Rule 807) it can specifically 
require the court to consider both evidence supporting the statement and evidence that contradicts 
it.  
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At its Spring 2023 meeting, the Committee unanimously gave final approval to the 
proposed amendment to Rule 804(b)(3). The Committee recommends that the proposed 
amendment, and the accompanying Committee Note, be approved by the Standing Committee.  
 

* * * * * 
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ERRATA 

April 2024:  Before this package was sent to Congress, corrections 
were made to correct scrivener’s errors in Bankruptcy Rule 1007(c)(4)(B) at 
page 1013 and Bankruptcy Rule 1007(c)(5) at page 576. 
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